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JOHN ROBERTS’ RECORD
ON ISSUES IMPORTANT TO WOMEN & FAMILIES
EXECUTIVE SUMMARY
On July 19, 2005, President Bush nominated DC Circuit Court of Appeals Judge John
Roberts to become the next Associate Justice on the United States Supreme Court.
Roberts was named to replace Justice Sandra Day O’Connor, whose departure is
particularly significant because she often provided the decisive vote in critical cases
affecting women’s and civil rights.
Once considered a blank slate, it is now clear that Roberts’ record is extensive and far
outside the mainstream. Repeatedly, John Roberts has expressed a narrow and regressive
view of laws protecting women’s rights and civil rights. Repeatedly, he has advocated
positions that would undermine women’s access to jobs, education, and fair pay. And
John Roberts has questioned whether the Constitution can be interpreted to protect our
right to privacy and our freedom from government intrusion into private family decisions.
John Roberts has a record that poses serious threats to the gains women have made.
Based on careful review of his available record, the National Partnership for Women &
Families concludes that the United States Senate should not confirm John Roberts to
serve as a Justice on our nation’s highest court.
Among the report’s key findings:
♦ Roberts played a significant role in shaping Reagan Administration efforts to
reinterpret longstanding civil rights laws and policies, and retreat from initiatives that
were key to achieving equality for women and people of color.
♦ Roberts asserted that proof of discrimination is not enough to establish a violation
under Title VII, the main federal employment discrimination law. Under his
rationale, a victim would not get relief if she was refused a job because of an
employer’s “no African Americans” or, presumably “no women,” hiring policy.
Rather, the victim would have to prove that she was “more qualified” than the person
hired, even if such qualifications were never considered in the hiring process.
♦ Roberts took positions that mischaracterized affirmative action law and supported
policy changes that would eviscerate the use of affirmative action programs to expand
hiring and promotional opportunities for women and minorities.
♦ Roberts derided concerns about pay disparities between men and women, ignoring the
possibility that discrimination accounts for part of the wage gap. He dismissed out-
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of-hand measures designed to prevent wage discrimination and ensure that women’s
jobs are fairly valued and fairly compensated.
♦ Roberts rejected the application of a tough constitutional standard for assessing
gender discrimination. If his views prevailed, it would be much more difficult, if not
impossible, for women to win sex discrimination cases.
♦ Roberts proposed using cost as a rationale for allowing states to continue gender
discrimination.
♦ Roberts narrowly interpreted Title IX and proposed limiting its application in ways
that would have curtailed many of the gains made by women in schools and
universities in recent decades, making it harder to hold schools accountable for
complying with prohibitions against sex discrimination.
♦ Roberts pushed to narrow the ability of individuals to enforce their rights in critical
social welfare programs, like Medicaid.
♦ Roberts questioned the existence of a constitutional right to privacy, and argued that
Roe v. Wade should be overruled.
♦ Roberts supported efforts to disempower federal courts and strip them of their
jurisdiction on issues of abortion, school desegregation, and school prayer.
♦ Roberts articulated a judicial philosophy that argues for the most restrictive readings
of the law, limits individuals’ access to the courts, and restricts the power of Congress
to address issues of discrimination, health and safety, environmental standards, and
worker protections.
This is a critical appointment. The Court is closely divided at a time when our nation
continues to struggle with how best to confront and resolve issues involving gender, race,
class, and privacy.
America has yet to make the promise of equality real, concrete, and tangible for every
citizen. The next Supreme Court appointment will, in great measure, determine whether
we continue the progress toward equality, or turn back the clock. John Roberts’ record
strongly indicates that he opposes measures that advance equal rights.
That is why, based on thorough and careful consideration of his available record, the
National Partnership for Women & Families has concluded that the United States Senate
should not confirm John Roberts to serve as a justice on our nation’s highest court.
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JOHN ROBERTS’ RECORD
ON ISSUES IMPORTANT TO WOMEN & FAMILIES
I.

INTRODUCTION

On Tuesday, July 19, 2005, President Bush nominated DC Circuit Court of Appeals
Judge John Roberts to become the next Associate Justice on the United States Supreme
Court. Roberts was named to replace retiring Justice Sandra Day O’Connor.
The courts, particularly the Supreme Court, have been key to our progress. Decades ago,
when women’s right to equal treatment under the law and women’s right to privacy were
in question, the Supreme Court recognized these fundamental rights. When justice was
nowhere to be found in Alabama or Georgia or Mississippi, the Supreme Court struck
down Jim Crow laws and outlawed entrenched discrimination. Will John Roberts follow
in that proud tradition? Will he interpret the law fairly without bowing to partisan
pressures? Will he respect judicial precedent and uphold fundamental rights? Will he
facilitate continued progress on women’s and civil rights? Those key questions confront
the Senate as it explores Roberts’ record and considers whether to confirm him.
Once considered a blank slate, it is now clear that Roberts’ record is extensive – and far
outside the mainstream. Put simply, his appointment could put civil rights and women’s
rights at risk. That is why, after careful consideration of his available record, the
National Partnership for Women & Families has concluded that John Roberts should not
be elevated to the nation’s highest court.
Evaluating John Roberts and his Record. Spanning almost 25 years, John Roberts has
worked in government as a political appointee during the Reagan and Bush I
Administrations, in private practice as a successful Supreme Court appellate advocate,
and on the appellate court as a DC Circuit Court judge. Much of Roberts’ career has
been behind the scenes. But the records that have been made public since his nomination
paint a deeply troubling picture.
♦ Roberts played a significant role in shaping Reagan Administration efforts to
reinterpret longstanding civil rights laws and policies, and retreat from initiatives that
were key to achieving equality for women and people of color.
♦ Roberts asserted that proof of discrimination is not enough to establish a violation
under Title VII, the main federal employment discrimination law. Under his
rationale, a victim would not get relief if she was refused a job because of an
employer’s “no African Americans” or, presumably “no women,” hiring policy.
Rather, the victim would have to prove that she was “more qualified” than the person
hired, even if such qualifications were never considered in the hiring process.
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♦ Roberts took positions that mischaracterized affirmative action law and supported
policy changes that would eviscerate the use of affirmative action programs to expand
hiring and promotional opportunities for women and minorities.
♦ Roberts derided concerns about pay disparities between men and women, ignoring the
possibility that discrimination accounts for part of the wage gap. He dismissed outof-hand measures designed to prevent wage discrimination and ensure that women’s
jobs are fairly valued and fairly compensated.
♦ Roberts rejected the application of a tough constitutional standard for assessing
gender discrimination. If his views prevailed, it would be much more difficult, if not
impossible, for women to win sex discrimination cases.
♦ Roberts proposed using cost as a rationale for allowing states to continue gender
discrimination.
♦ Roberts narrowly interpreted Title IX and proposed limiting its application in ways
that would have curtailed many of the gains made by women in schools and
universities in recent decades, making it harder to hold schools accountable for
complying with prohibitions against sex discrimination.
♦ Roberts pushed to narrow the ability of individuals to enforce their rights in critical
social welfare programs, like Medicaid.
♦ Roberts questioned the existence of a constitutional right to privacy, and argued that
Roe v. Wade should be overruled.
♦ Roberts supported efforts to disempower federal courts and strip them of their
jurisdiction on issues of abortion, school desegregation, and school prayer.
♦ Roberts articulated a judicial philosophy that argues for the most restrictive readings
of the law, limits individuals’ access to the courts, and restricts the power of Congress
to address issues of discrimination, health and safety, environmental standards, and
worker protections.
This is a critical appointment. The Court is closely divided at a time when our nation
continues to struggle with how best to confront and resolve issues involving gender, race,
class, and privacy.
Justice O’Connor played a special role as one of the Court’s most important consensusbuilders, frequently helping to shape how the Court framed and decided legal issues. She
often provided the swing vote in the Court’s most significant decisions, and her departure
leaves the fate of many rights and protections secured during her tenure in the hands of
her replacement. For example:
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• She authored the 5-4 decision in Grutter v. Bollinger, 539 U.S. 306 (2003), in
which the Court upheld the use of affirmative action to help achieve racial
diversity in educational institutions.
• She provided the fifth and decisive vote in Jackson v. Birmingham Bd. of Educ.,
125 S.Ct. 1497 (2005), where the Court ruled that claims alleging retaliation for
complaining about sex discrimination are covered by Title IX, which prohibits sex
discrimination in federally funded education programs or activities.
• She was the fifth vote in Tennessee v. Lane, 541 U.S. 509 (2004), a case
upholding the constitutionality of Title II of the Americans with Disabilities Act,
thus requiring courthouses to be accessible to disabled persons.
• She was the fifth swing vote in Stenberg v. Carhart, 530 U.S. 914 (2000), where the
Court invalidated a state law that would have had the effect of banning certain
abortion procedures pre-viability and that lacked any exception to protect a
woman’s health.
• She provided the fifth crucial vote in Rush Prudential HMO, Inc. v. Moran, 536
U.S. 355 (2002), in which the Court upheld an Illinois law allowing a patient to
get an independent review of an HMO’s decision to deny a treatment it
considered not “medically necessary.”
The next Supreme Court appointment could shape the direction of our nation for decades
to come. There is a tremendous amount at stake. Judge Roberts’ record indicates that he
would roll back some of our most important, precious and hard-won rights. That would
be devastating for our nation.

II.

ANALYSIS OF JOHN ROBERTS’ RECORD REVEALS RESTRICTIVE
INTERPRETATIONS OF LAWS AND POLICIES PROTECTING CIVIL AND
INDIVIDUAL RIGHTS

John Roberts’ civil rights record raises grave concerns. Over the course of his career,
Roberts has advocated the most restrictive interpretations of laws that have dramatically
expanded important opportunities for women and people of color. Too often, his
interpretations are inconsistent with the law’s text and/or relevant precedent. When
describing antidiscrimination law, as well as when proposing future policy, his writings
reveal the most constrained interpretations of civil rights protections, and an emphasis on
the concerns of institutional defendants charged with discrimination, rather than
individual victims.
A. Understanding The Context
Much of John Roberts’ available record on civil and individual rights dates from his work
in the Reagan Administration, where he held top political appointments shaping legal
policy first in the Department of Justice and later at the White House. It was a time
marked by controversy – the incoming Reagan Administration provoked an uproar for
their aggressive efforts to re-interpret longstanding civil rights laws and policies, and
their retreat from initiatives and positions that had proven key to achieving equality for
National Partnership for Women & Families
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women and people of color.1 From voting rights to employment discrimination,
affirmative action, equal protection for women, school desegregation, fair housing,
immigrant rights, school prayer, abortion – no issue seemed immune from attack or
debate. Amid this contentious climate, John Roberts’ writings reveal not only that he was
an active and enthusiastic participant in the Administration’s efforts, but that he often
urged interpretations even more restrictive than those ultimately pursued by an
Administration avowedly determined to weaken enforcement of civil rights laws.
Less is known about Roberts’ views after leaving the Reagan Administration in 1986.
Roberts moved into private practice, returned to government service a few years later,
and then left government for private practice again. Many of the documents that would
shed light on his work in government have not been produced. 2 But the passage of the
Civil Rights Restoration Act in 1988 and the Civil Rights Act of 1991 during this time
period reflect the results of broader, ongoing efforts by the civil rights community and
Congress to ensure that civil rights laws retained their vitality and strength. Both the
Reagan Administration and Bush Administration largely resisted these initiatives, instead
pushing alternative proposals providing more limited protections. The little information
that is available suggests that Roberts often helped frame these more restrictive views.
In the intervening years, the debates around civil rights policy and enforcement have
continued. The Supreme Court’s recent 5-4 ruling in 2003 upholding the University of
Michigan Law School’s use of affirmative action in its admissions policy makes clear
that these issues are still a matter of sharp debate and close decisions.3 Adding to the
importance of the selection of the next Supreme Court justice is the fact that Justice
O’Connor was a central figure in shaping many of the Court’s decisions on equality and
equal protection. In her first year on the Court, she wrote the majority opinion making
clear that Mississippi’s exclusion of men from the state’s nursing school violated equal
protection by perpetuating gender-based stereotypes and denying individual opportunity.4
The fact that John Roberts would fill her seat makes his record on civil rights and
women’s rights even more significant and more troubling.
B. Employment Discrimination and Equal Employment Opportunity
Comprehensive protections against job discrimination have been secured by a series of
federal laws intended to remedy discriminatory employment practices and remove
barriers to employment opportunity for women, people of color, and others who
experience discrimination. To be effective, these protections must be interpreted
1

David F. Pike, Rights Lawyers Rebel at Justice, Nat’l Law Journal, October 12, 1981.
Roberts returned to government service in 1989, serving in the Solicitor’s Office at the Department of
Justice during the President George H. W. Bush Administration until 1993. Unfortunately, his files from
his time in the Solicitor’s Office are being withheld by the current Bush Administration on the grounds that
they are privileged, and thus protected, communications. Without further justification, however, these
arguments are unpersuasive. Similar records were produced for previous Supreme Court nominees,
including Justice William Rehnquist and Judge Robert Bork. The failure to produce these records makes it
difficult to assess more fully Roberts’ record during these years.
3
Grutter v. University of Michigan, 539 U.S. 306 (2003).
4
Mississippi Univ. for Women v. Hogan, 458 U.S. 718 (1982).
2
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accurately and vigorously enforced. John Roberts, however, has sought both to constrain
how such protections were interpreted and to limit the ability of plaintiffs to vindicate
their rights.
1. Title VII of the Civil Rights Act of 1964
Title VII of the Civil Rights Act of 1964 (Title VII) prohibits job discrimination on the
basis of race, sex, color, religion, and national origin, and is thus among Americans’ most
important civil rights protections.5 Title VII paved the way for the development of sex
discrimination jurisprudence over the last four decades, forever changing hiring,
promotion, pay, and benefits practices for women. Because of Title VII, for example,
employers, both private and public, may no longer advertise openings for “men’s” and
“women’s” jobs; may not engage in sexual harassment or pregnancy discrimination; and
may not impose different hiring standards for men and women, like requiring that women
– but not men – be unmarried or without young children to qualify for employment.
Title VII remains a key tool for dismantling barriers to women’s equality in the
workplace today. Women thus depend on the courts to interpret antidiscrimination law
fairly and with an eye to its important purposes – remedying the injuries caused by
discrimination and deterring future wrongdoing – as stereotypes and biases about women
and their abilities still affect how much women are paid, limit their career advancement,
and impede their efforts to achieve economic independence and stability.
a. Roberts mischaracterizes substance and breadth of Title VII protections.
John Roberts’ early writings misconstrue Title VII to erect an unnecessarily high barrier
to victims’ ability to prove illegal discrimination. Moreover, he advocated changes to
Title VII enforcement that would have rolled back important gains for women and people
of color. For example, an October 26, 1981 memorandum from Roberts to Assistant
Attorney General for Civil Rights William Bradford Reynolds entitled “Employment
Discrimination Suits Against Clayton and Gwinnett Counties” reveals a troubling
mischaracterization of Title VII, misstating the standard for demonstrating a violation of
the law’s antidiscrimination guarantee.6 In that memorandum, Roberts objected to the
DOJ Civil Rights Division’s proposed language for settling outstanding discrimination
complaints against two school districts, and described Title VII’s threshold requirement
as follows:
“To prevail under Title VII an applicant for employment or promotion
must prove that he would have been hired but for the employer’s
discrimination. It is not enough to prove either that he was more qualified
in some ‘objective’ sense, see Lieberman v. Gant, 630 F.2d 60, 67 (2 Cir.
1980), or simply that the employer treated him in a discriminatory fashion.

5

42 U.S.C. § 2000e.
See Memorandum from John Roberts to Assistant Attorney General for Civil Rights William Bradford
Reynolds and Special Assistant to the Assistant Attorney General for Civil Rights Chuck Cooper re
Employment Discrimination Suits Against Clayton and Gwinnett Counties, October 26, 1981.
6
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Rather, he must prove both that he was discriminated against and that this
discrimination resulted in his not being hired.
. . . Further, an applicant’s application may be ‘discriminatorily rejected’
without giving rise to a claim for relief under Title VII. A school board
with a blanket policy of rejecting all blacks simply because they were
black, for example, would be discriminatorily rejecting black applicants
but unless the applicants were more qualified than white applicants who
were hired, the fact of discriminatory rejection would not give rise to a
claim for relief under Title VII.”7
Significantly, Roberts makes no mention of the language of Title VII itself. But Title
VII’s text – which is the logical starting point to begin interpreting the statute – makes
clear that the statute is violated whenever an employer “discriminates,” i.e., treats an
individual differently – on the basis of protected class status:
“It shall be an unlawful employment practice for an employer (1) to fail or refuse to hire or to discharge any individual, or otherwise to
discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual's race, color, religion,
sex, or national origin.”8
Contrary to Title VII’s actual language, Roberts appears to argue that an individual must
prove more than discrimination to establish a violation of Title VII.9 The law, however,
clearly states that employers may not “discriminate against any individual . . . because of
such individual’s race, color, religion, sex, or national origin.” This means, for example,
that an individual who is refused a job for discriminatory reasons – such as the “no
African Americans” hiring policy Roberts references in his memo – would have a valid
claim for discrimination under Title VII.10 Nowhere does the statutory text support
7

Id. at 1-2.
42 U.S.C. 2000e-2(a).
9
Specifically, Roberts states “[t]o prevail under Title VII an applicant for employment or promotion must
prove that he would have been hired but for the employer’s discrimination.” 11/26/81 Roberts
Memorandum, supra n. 6 at 1.
10
Indeed, Title VII specifically prohibits race-based job advertisements. See 42 U.S.C. 2000e-3(b)
(stating, “It shall be an unlawful employment practice for an employer . . . to print or publish or cause to be
printed or published any notice or advertisement relating to employment by such an employer . . .
indicating any preference, limitation, specification, or discrimination, based on race, color, religion, sex, or
national origin, except . . . . when religion, sex, or national origin is a bona fide occupational qualification
for employment.”).
8
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Roberts’ claim that a plaintiff “must prove both that he was discriminated against and that
this discrimination resulted in his not being hired” (emphasis added). Although proof of
qualifications may be relevant to the particular remedy an individual could be awarded –
e.g., whether she would be entitled to hiring and back pay – it is not required
to establish a violation of Title VII as a threshold matter. Under Title VII, for example,
an employer who posts or applies “a blanket policy of rejecting all blacks simply because
they were black”11 has violated the law and an individual could ask a court to order
injunctive relief – e.g., an order that the employer abandon its policy and refrain from
further discrimination – along with other remedies. Roberts’ formulation would create an
additional obstacle a plaintiff would have to prove to establish a Title VII violation.12
Although Roberts states that he is describing what it takes to “prevail” under Title VII, he
could be attempting to explain how a plaintiff can get relief under Title VII, rather than
the legal standard to establish a Title VII violation. Even under that formulation,
Roberts’ analysis is inaccurate. In a case where an employer has been shown to have
engaged in a pattern and practice of discrimination, a victim is presumed entitled to
relief.13 The employer must rebut that presumption by showing that the individual was
denied employment for lawful reasons. The victim is not required to show, as Roberts
suggests, that they were more qualified than the person hired.

11

10/26/81 Roberts Memorandum, supra n. 6 at 2.
Not only did Roberts ignore the statute’s plain language, but the only authority he cited on this issue was
a lower court decision that fails to support his contention. While Roberts’ memorandum complained of the
Civil Rights Division’s approach to remedying discrimination that had already been identified, the cited
Lieberman decision involved an entirely different issue. In Lieberman, the plaintiff sought to prove
discrimination without “direct” or “smoking gun” evidence; instead, like many plaintiffs, she sought to
show the employer’s discriminatory motive through circumstantial evidence – e.g., evidence that a
demonstrably less qualified male applicant was preferred to a better-qualified woman. The court of appeals
recognized that reasonable disagreements as to relative and subjective qualifications might weaken the
value of the plaintiff’s circumstantial evidence: “When a decision to hire, promote, or grant tenure to one
person rather than another is reasonably attributable to an honest even though partially subjective
evaluation of their qualifications, no inference of discrimination can be drawn.” This has nothing to do
with Roberts’ assertion that, to prevail under Title VII, a plaintiff must show both that the employer
discriminated against her and that she would have been hired for the job.

12

13

Specifically, in Teamsters v. United States, 431 U.S. 324 (1977), the Court states:
“[T]he question of individual relief does not arise until it has been proved that the employer has
followed an employment policy of unlawful discrimination. The force of that proof does not
dissipate at the remedial stage of the trial. The employer cannot, therefore, claim that there is no
reason to believe that its individual employment decisions were discriminatorily based; it has
already been shown to have maintained a policy discriminatory decisionmaking.
The proof of the pattern or practice supports an inference that any particular employment decision,
during the period in which the discriminatory policy was in force, was made in pursuit of that
policy. The Government need only show that an alleged individual discriminatee unsuccessfully
applied for a job and therefore was a potential victim of the proved discrimination. As in Franks,
the burden then rests on the employer to demonstrate that the individual applicant was denied an
employment opportunity for lawful reasons.” Teamsters v. United States, 431 U.S. at 361-362.
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Roberts’ construction of Title VII, if adopted, would dramatically shrink the law’s reach.
His approach would apparently allow the discriminatory policy to remain in place until
challenged by an African-American who was not only discouraged from applying for the
position but who could also complete the often-difficult task of proving that she
ultimately would have obtained the job absent the discriminatory policy. Presumably,
Roberts’ analysis also would let stand an employer’s “no women” hiring policy for the
same reasons. Moreover, his analysis would produce the odd result of requiring potential
female and/or minority applicants to prove they were more qualified than the person
hired, while allowing the employer to exclude such applicants from consideration on the
front end without any regard to qualifications at all.
b. Roberts criticizes disparate impact analysis, a key tool in women’s struggle
for equal employment opportunity. Disparate impact analysis – also called “the effects
test” – has proven to be an enormously powerful weapon in the ongoing battle against
discrimination. Disparate impact claims involve challenges to patterns and practices that
have the effect of excluding women and/or people of color from employment or other
opportunities. Because these claims look at the effects of employers’ actions – rather
than at the employers’ motives in taking those actions – they are especially helpful in
addressing discrimination at a time when “smoking gun” evidence of discriminatory
intent has become increasingly rare.
The Supreme Court first held that Title VII recognizes disparate impact claims in 1971,14
and Congress codified this decision in 1991.15 Disparate impact cases have been
particularly important for expanding job opportunities for women. Using a disparate
impact analysis, courts have, for example, struck down minimum height and weight
requirements that were used to exclude women from law enforcement jobs regardless of
their strength or ability.16 But on several occasions, Roberts wrote disparagingly of
disparate impact analysis. Although he couched his criticism in terms that do not make
clear whether he was expressing his own views or simply those of the Reagan
Administration, his comments are unsettling.
Much of Roberts’ criticism about the “effects test” is found in his analyses of voting
rights law. His memoranda, however, also make clear that his views are not limited to
voting. In a June 16, 1982 memorandum entitled “Solicitor General Briefs in EEOC
Cases,” Roberts criticized the then-Solicitor General’s position in American Tobacco
Company v. Patterson,17 complaining that “the Solicitor General’s office and EEOC
presented an argument that would have expanded the effects test in employment cases –
despite the clear philosophical opposition to the effects test by the Department, most
clearly articulated in the voting rights area.”18 Roberts echoed this apparent disdain for
14

Griggs v. Duke Power, 401 U.S. 424 (1971).
Pub. L. 102-166.
16
Dothard v. Rawlinson, 433 U.S. 321 (1977).
17
456 U.S. 63 (1982).
18
See Memorandum from John Roberts to the Attorney General re Solicitor General Briefs in EEOC
Cases, June 16, 1982. Although the Supreme Court rejected the Solicitor’s position in American Tobacco,
that case dealt with seniority systems which the Court held were specifically exempted from disparate
impact claims by Congress. But the facts of the case are helpful in demonstrating the importance of
15
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disparate impact analysis in a January 31, 1983 memorandum entitled “Fair Housing”:
“Government intrusion (through, e.g., an “effects test”) quite literally hits much closer to
home in this area [fair housing] than in any other civil rights area.” What Roberts
characterized as “government intrusion” has proven an essential enforcement tool for
women and people of color seeking equal opportunity.
c. DC Circuit Court opinions shed little additional light on Roberts’ views on
employment discrimination. Roberts has had little opportunity to interpret federal
antidiscrimination statutes since ascending to the bench. In his opinion in Booker v.
Robert Half Int’l, he examined an employer’s mandatory arbitration agreement – an
agreement that requires, as a condition of employment, employees to submit any
subsequent employment dispute to an arbitrator rather than a jury. The employer’s
agreement in this case was admittedly illegal because it required the plaintiff to waive his
rights to punitive damages for unlawful discrimination as provided under District of
Columbia law.
Roberts considered the effect of this illegal provision: should the court refuse to enforce the
agreement altogether and allow the worker’s claim to proceed in court, or should it sever the
illegal provision and enforce the remainder of the arbitration requirement? The
worker and the EEOC argued that
“responding to illegal provisions in arbitration agreements by judicially
pruning them out leaves employers with every incentive to ‘overreach’
when drafting such agreements. If judges merely sever illegal provisions
and compel arbitration, employers would be no worse off for trying to
include illegal provisions than if they had followed the law in drafting
their agreements in the first place. On the other hand, because not every
claimant will challenge the illegal provisions, some employees will go to
the arbitral table without all their statutory rights.”19
Roberts noted the parties’ argument but nowhere responded to it in his opinion for a
unanimous panel. Instead, he decided to sever the unlawful provision and compel the
worker to arbitrate. His opinion emphasized the narrow facts of the case – the agreement
included a severability clause and the illegal material was limited to a single provision –
and was supported by some (but not all) precedent. But, his ruling again strikes a
disconcerting chord by providing another example of how he – when faced with a choice
– opts for a more restrictive analysis that makes it harder for a plaintiff to vindicate their
rights.
having an effects test available in situations where the employer’s discriminatory intent may be difficult to
prove. There, the employer and the union had long engaged in overt race discrimination – e.g., by
segregating job assignments, with blacks relegated to lower-paying jobs. Although they abandoned their
overt race-based practices after Title VII’s enactment, their proposed changes in effect perpetuated past
discrimination, for example, by creating promotion paths that required service in certain jobs that had been
historically segregated and requiring that any change in department resulted in a loss of seniority – thus
effectively disadvantaging blacks who faced the choice of transferring to other promotion paths that
promised better jobs and losing their seniority.
19
Booker v. Robert Half Int’l, Inc.,413 F. 3d 77, 84 (D.C. Cir. 2005).
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2. Affirmative Action
Gender-based affirmative action has been a crucial antidote to the sex discrimination that
too-often infects decisions about jobs, education, and business opportunities. Affirmative
action has provided women with opportunities previously denied them despite their merit
– as a result, women today are employed as road dispatchers, professors, corporate
executives, carpenters, engineers, police officers, and in a wide-ranging mix of
professions. Because bias persists, the Supreme Court has consistently made clear that
gender or race can be taken into account in programs designed to expand opportunities
for women and people of color. As Justice O’Connor emphasized, “The unhappy
persistence of both the practice and the lingering effects of racial discrimination against
minorities in this country is an unfortunate reality and government is not disqualified
from acting in response to it.”20 Indeed, Justice O’Connor – whom Roberts has been
nominated to replace – has played a key role in developing the Supreme Court’s
affirmative action jurisprudence, most recently casting the key vote for upholding the
University of Michigan’s narrowly tailored program for achieving its compelling interest
in a diverse student body.21 The need for affirmative action continues, as women remain
far short of reaching equality. For example, women with college degrees earn on average
only as much as men with high school diplomas. And while women make up nearly half
of middle managers, only about 12.5 percent of top managers are women.
a. Roberts mischaracterizes existing affirmative action law and advocates its
rollback. Roberts’ early writings reflect the Reagan Administration’s opposition to
affirmative action, inaccurately conflating “affirmative action” with “objectionable
preferences.” Especially disquieting is his mischaracterization of existing affirmative
action law, as well as his support for policy changes that would eviscerate affirmative
action’s effectiveness.
In a December 2, 1981 memorandum to Attorney General Smith in preparation for a
meeting with Secretary of Labor Ray Donovan on affirmative action, Roberts wrote that
the Department of Labor’s interpretation of Executive Order 11246 – which requires
federal contractors to take affirmative action to correct workforce disparities as a
condition of doing business with the government – imposed obligations on employers
that were inconsistent with their antidiscrimination responsibilities under Title VII (“The
DOL and OFCCP position also creates inconsistent standards for employers. The
antidiscrimination rules should be the same across the board”).22 But because the
Supreme Court had already made clear that Title VII’s antidiscrimination requirements
permit employers to engage in affirmative action, there was – and remains – no
inconsistency. In United Steelworkers of America v. Weber,23 the Court upheld a
20

Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995).
Grutter, 539 U.S. 306.
22
See Memorandum from John Roberts to Attorney General re Meeting with Secretary Donovan on
Affirmative Action, December 2, 1981.
23
United Steelworkers of America v. Weber, 443 U.S. 193 (1979).
21
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voluntary affirmative action plan developed by an employer and a union. Working
together, they sought to create an affirmative action program to address a history of
discrimination that had resulted in a craft workforce that was “almost exclusively white,”
even though the workforce in the surrounding community was 39 percent AfricanAmerican. To correct this injustice, they created new training programs where none had
existed before, thus expanding opportunities for both black and white unskilled workers.
The program – designed to teach unskilled production workers the skills necessary to
become craftworkers – reserved 50 percent of the trainee slots for black employees until
their representation in the craft workforce matched that in the surrounding workforce.
Roberts’ memo largely ignores Weber, mentioning it for the first time in the last
paragraph of a two-page document. In that final paragraph, Roberts anticipates and
proposes responses to the Secretary of Labor’s likely arguments:
“The Justice view of Title VII – that it requires color blindness in
employment decisions – was rejected in Weber.
Answer: Weber did not consider government pressure, but only a private
program. It also has only four supporters on the current Supreme Court. We
have difficulties with its reasoning, and do not accept it as the guiding
principle in this area.”24
But this response does not address the fact that Supreme Court’s holding in Weber
clashes with Roberts’ earlier assertion that Title VII does not permit affirmative action.
Under Weber, a private employer engaging in properly-designed affirmative action would
comply both with Title VII and with the Executive Order. Moreover, Roberts’ apparent
attempt to downplay Weber’s significance by noting subsequent changes on the Court
fails to acknowledge that, as a pronouncement by the nation’s highest Court, it remained
the law of the land. Even if Roberts personally disagreed with the Court’s decision in
Weber – as the Reagan Administration did – his memo’s apparent disdain for binding
precedent is especially disturbing.
Not only did Roberts’ memo shade existing precedent, it also urged changes to existing law
that would undermine the expansion of employment opportunities made possible by
affirmative action. For example, his memorandum supported changes to the Department
of Labor’s regulations enforcing the Executive Order – regulations that were adopted
during the Nixon Administration and supported by the country’s major employers
because they have worked effectively for decades to create workforce diversity. Roberts’
memorandum also appears to advocate the elimination of the Office of Federal Contract
Compliance Programs, the agency within the Department of Labor charged specifically
with enforcement of the Executive Order and thus crucial to its effectiveness:
“If DOL rules in this area are simply the same as the generally applicable
rules, there will be no need for an OFCCP at all.

24

See 12/2/81 Roberts Memorandum, supra n. 22 at 2.
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Answer: that’s right. Answer to give publicly: OFCCP will continue to
serve a valuable monitoring function, guarding against discrimination by
companies dealing with the government.”25
A December 18, 1981 Roberts memorandum entitled “Weber Question at Presidential
News Conference of 12/17/81” again described Weber in unnecessarily limited terms:
“The Court declined to demarcate permissible from impermissible affirmative action
plans, but simply ruled that the particular plan before it was permissible.”26
But while the Weber Court noted that “[w]e need not today define in detail the line of
demarcation between permissible and impermissible affirmative action plans” (emphasis
added), the decision did more than simply uphold the plan at issue. Instead, the Court
offered a framework for identifying affirmative action plans permissible under Title VII:
“The purposes of the plan mirror those of the statute. Both were designed
to break down old patterns of racial segregation and hierarchy. Both were
structured to ‘open employment opportunities for Negroes in occupations
which have been traditionally closed to them.’ At the same time, the plan
does not unnecessarily trammel the interests of the white employees. The
plan does not require the discharge of white workers and their replacement
with new black hirees. Nor does the plan create an absolute bar to the
advancement of white employees; half of those trained in the program will
be white. Moreover, the plan is a temporary measure; it is not intended to
maintain racial balance, but simply to eliminate a manifest racial
imbalance.” (citations omitted).
Roberts’ failure to mention the Court’s guidance invites deep concern. The Court clearly
provided, in Weber, parameters that could be used to craft lawful affirmative action
programs.27 Robert chose, instead, to discount that guidance to interpret Weber as
narrowly as possible.
Roberts’ more recent arguments on related matters shed little light on his current views
regarding affirmative action. Representing the Associated General Contractors of
America in 1994, he co-authored an amicus brief in which he urged the Supreme Court to
strike down a federal affirmative action program that expanded opportunities for minority
contractors. Among other things, he argued that the program should be evaluated under
strict scrutiny’s demanding standards even though it was motivated by government’s
desire to benefit rather than harm historically disadvantaged minorities – and, indeed, the
25

Id.
See Memorandum from John Roberts to Dave Gergen re Weber Question at Presidential News
Conference of 12/17/81, December 18, 1981.
27
Indeed, the Court applied these very principles a few years later when evaluating a county’s affirmative
action plan that included race and gender as plus-factors when choosing among qualified applicants for
positions where women and people of color had been traditionally underrepresented. Justice O’Connor
concurred in that 1987 decision, Johnson v. Santa Clara County, 480 U.S. 616, which upheld a county’s
consideration of gender as one of several factors in selecting a woman as a road dispatcher at a time when
none of its 238 skilled craft positions was held by a woman.
26
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Supreme Court agreed with that stance in Adarand Constructors v. Pena. He argued
further that, under strict scrutiny, the race-based contracting program “cannot survive
strict scrutiny,” complaining, among other things, that “the federal government has made
no specific finding of past discrimination in the federal contracting process in the relevant
market . . . .”28 The Supreme Court remanded that determination to the lower court,
however, which upheld the reconfigured affirmative action program, concluding that the
government had proved the existence of past and present discrimination in government
contracting.
Since joining the DC Circuit Court of Appeals, Roberts has considered one case with
affirmative action implications. In Sioux Valley Rural Television, Inc. v. FCC,29 he
declined to strike down an Federal Communications Commission program being
challenged by nonminority FCC licensees. The FCC created a race- and gender-neutral
bonus program for small business licensees to replace a race-and gender-conscious
bidding credit designed to assist minority and female broadcast license applicants.
Because all of the minority and female participants in the previous program were also
small businesses, they benefited from the new program as well. But, large nonminority
licensees complained that the new small business bonus amounted to unconstitutional
discrimination because it had been adopted in part to help minority and female licensees.
Roberts wrote for a unanimous panel in rebuffing the nonminority licensees’ claims.
Comporting with longstanding precedent, his opinion understandably rejected the notion
that race- and gender-neutral programs are unlawful because they also ensure fairness to
minority and female licensees. As Roberts noted, the FCC’s new program simply put all
applicants and licensees on the same footing by providing credits to small, rather than
large, entities. The case, however, did not require Roberts to consider or defend the use
of race and/or gender in the context of an affirmative action program.
Throughout his career, Roberts has consistently opposed the use of race or gender-based
affirmative action to expand hiring or promotion opportunities. He has pushed a cramped
approach to limit the lawful implementation of affirmative action programs, even while
trying to explain away contrary precedent that conflicted with his views. If his views
were reflected in the law today, many of the gains made by women and people of color in
accessing new careers and breaking through to the managerial ranks would not have been
possible. The specific rules, for example, that require federal contractors to correct
workforce disparities using affirmative action has led to concrete gains in the number of
women and people of color that have moved into managerial positions.30 The fact that

28

See United States Brief as Amicus Curiae (Adarand v. Pena), 1993 U.S. Briefs 1841 (No. 931-1841) at
11 (1994).
29
358 U.S. App. D.C. 344 (D.C. Cir. 2003).
30
According to the Department of Labor’s Office of Federal Contract Compliance Programs, for example,
women accounted for 10.2 percent of the officials and managers in federal contractor workforces in 1970;
but by 1993, women constituted 29.9 percent of all officials and managers (based on the Employer
Information Report (EEO-1) form submitted by federal contractors). See Department of Labor,
Employment Standards Administration, Office of Federal Contract Compliance Programs, Facts on
Executive Order 11246 – Affirmative Action, rev. January 4, 2002.
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Roberts’ views would undo this progress is deeply distressing and inconsistent with
Supreme Court holdings to ensure fairness and equal opportunity.
3. Discriminatory Pay Practices
For decades, women have faced persistent pay disparities. Women earn significantly less
than men across a myriad of occupations and industries, with women of color
experiencing the sharpest pay disparities.31 The reasons for this “pay gap” have been the
source of much debate. While differences in seniority and education are frequently used
to explain away the gap between women’s and men’s wages, studies consistently show
that a pay gap remains even when controlling for such factors.32 It is this unexplained gap
that often is attributed to discrimination. Negative perceptions and attitudes about
women workers and their ability to perform certain types of jobs, longstanding
stereotypes about the work ethic and commitment of female employees, and skepticism
about women’s managerial or leadership skills, are all factors that have led to women
being paid less for their work and/or their work being less valued.
The Equal Pay Act (EPA) of 1963 prohibits employers from paying unequal wages for
equal work – i.e., work that requires equal skill, effort, and responsibility, and is
performed under similar working conditions – solely because of gender.33 The EPA also
creates exceptions to this general mandate, permitting wage differences if established
pursuant to a seniority system, a merit system, a system which measures earnings by
quantity or quality of production, or if based on any other factor other than sex.34 The
law provides important protections against blatant gender-based pay differences, but its
scope is confined to cases involving unequal pay for work that is considered equal. As a
result, many courts have read the EPA’s language narrowly so that it is more difficult to
use the law to address cases involving unequal pay for jobs that are similar but not the
same. This narrow reading of the law makes it harder to tackle subtler, more entrenched
31

According to the U.S. Census Bureau, the ratio of women’s to men’s earnings was 76.6 in 2002, for fulltime workers employed year-round, compared to a ratio of 60.7 in 1960. Women also are more likely to
work in low-wage jobs. In 2000, 27.7 % of White women, 36.5% of Black women, and 49.3% of Hispanic
women were low-wage earners, as compared to 15.2% of White men. Lawrence Michel, Jared Bernstein,
and Heather Boushey, The State of Working America 2002-2003; pp. 133-139. Economic Policy Institute.
Overall, women hold the majority of low-wage jobs, and as a result, they are more likely to live at the
poverty level. See Marlene Kim, Women paid low wages: who they are and where they work, Monthly
Labor Review, September 2000 (citing Jared Bernstein, Demand Shifts and Low Wage Workers
(Washington, D.C., Economic Policy Institute, 1999) and Jared Bernstein and Heidi Hartmann, “Defining
and Characterizing the Low Wage Labor Market,” Chapter 1 in Kelleen Kaye and Demetra Smith
Nightingale (eds.), The Low-Wage Labor Market: Challenges and Opportunities for Economic SelfSufficiency (Washington, D.C. Urban Institute Press, 2000). Low-wage workers are defined as those
workers who could not support a family of four above the Government’s official poverty level while
working 52 weeks per year, 40 hours per week, or a total of 2080 hours per year. For workers paid on an
hourly basis, this means that low-wage workers are those who were paid no more than $7.91 per hour
($16,450/2,080 hours).
32
United States General Accounting Office (GAO) Report to Congressional Requesters, Women’s
Earnings, Work Patterns Partially Explain Difference Between Men’s and Women’s Earnings (2003).
33
In addition to the Equal Pay Act, claims of pay discrimination also can be brought under Title VII. The
EPA and Title VII use different evidentiary and legal standards to establish a violation of the law.
34
29 U.S.C. § 206(d).
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discrimination where predominantly female jobs are paid less than predominantly male
jobs because “women’s work” is considered less valuable, even though the jobs require
equivalent skills. Thus, there have been numerous efforts to improve the law’s
effectiveness and identify multi-faceted strategies to attack discriminatory pay practices.
a. Roberts dismissed strategies to remedy pay discrimination and ensure that
women’s work is fairly valued. Roberts’ documents reveal dismissive views about pay
equity and efforts to ensure that women are paid fairly for their work. His early writings
explain away the then-40 cent pay gap between men’s and women’s wages as largely a
function of seniority differences and women leaving the workforce for family reasons.35
Never does he even consider the possibility that discrimination could be a factor that
influences pay differences between men and women. More broadly, Roberts is skeptical
of, and at times hostile to, broader-based efforts to equalize wages between women and
men who work in similar jobs. In a January 17, 1983 memorandum to White House
Counsel Fred Fielding, he described a California state law proposal to pay women and
men equally for performing equivalent (but not the same) work as “staggeringly
pernicious” and “anti-capitalist.”36 Later, in a February 20, 1984 memorandum to
Fielding, Roberts wrote disdainfully about a letter sent to Reagan Deputy Chief of Staff
Michael Deaver by three female Republican Congressional representatives urging the
Administration to support efforts to ensure fair pay for women. Echoing his prior
criticism, he refers to the legal theory advocated by the Congresswomen – to pay women
and men the same for equivalent work – as a "radical redistributive concept," and
complains, "[t]heir slogan may as well be ‘from each according to his ability, to each
according to her gender.’”37
Rather than provide a substantive response on the merits of the proposal, Roberts’
language and tone convey only derision. The slogan he concocts for the Congresswomen
is dismissive and misleading, implying they wanted women paid more because of their
gender and not their abilities. In doing so, he misses – or ignores – the real concern,
namely that women were paid lower wages despite their ability, because their work was
perceived as less valuable. He makes no effort to take seriously the arguments raised by
the Congresswomen, instead simply dismissing them out of hand. He does not even
entertain the possibility that discrimination could be one contributor to the pay gap. Nor
does he offer any meaningful strategies to remedy pay disparities. Although the legal
arguments at stake were the subject of much debate, his cavalier approach sends a
troubling message to women and men who care about discrimination in women’s wages
and ensuring fairness in pay practices.

35

See Memorandum from John Roberts to Fred Fielding re Nancy Risque Request for Guidance on Letter
From Congresswomen Snowe, Schneider, Johnson Regarding Recent Court Decision in Washington on
Comparable Worth and Discrimination Against Women, February 20, 1984.
36
See Memorandum from John Roberts to Fred Fielding re Draft “Status of the States” 1982 Year End
Report, January 17, 1983.
37
See 2/20/84 Roberts Memorandum, supra n. 35, at 1.
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C. Ensuring Equal Protection Under the Law
The Fourteenth Amendment to the Constitution provides that “[n]o State shall . . . deny to
any person within its jurisdiction the equal protection of the laws.” This language –
known as “the equal protection clause” – provides the constitutional basis for challenging
race, sex, and other forms of invidious discrimination by governmental entities.
Under equal protection analysis, courts defer to most governmental decisions that
distinguish between individuals or groups (like a legislature’s choice to tax or regulate
certain industries more than others), subjecting them only to “rational basis scrutiny.”
This test recognizes that governments have to draw lines all the time, and that courts
should not second-guess those decisions unless the distinction is unrelated to a legitimate
government interest – i.e., unless it is irrational.
Because of our nation’s long and painful history of discrimination, however, courts are
much more suspicious of governmental classifications that treat people differently
because of their race or sex (known as “suspect classes”). Recognizing the dangers too
often created by government action based on race or sex, courts subject those decisions to
much more rigorous review.
Courts thus apply “strict scrutiny” to governments’ race-based decisions, presuming that
such distinctions are unconstitutional violations of the equal protection clause unless the
government can show that its race-based action is necessary to a compelling government
interest. Courts used strict scrutiny analysis, for example, to strike down segregated
schools, as well as laws banning interracial marriage.
Courts also apply a heightened level of scrutiny to government’s gender-based actions.
In a series of decisions beginning in the early 1970s, the Supreme Court has made clear
that governmental sex discrimination is presumptively unconstitutional under the equal
protection clause unless the government can show that its sex-based action is supported
by an “exceedingly persuasive” justification – i.e., that it is substantially related to an
important government objective. The Court has applied such scrutiny, for example, to
ensure that working women receive the same compensation – such as dependent benefits
for their spouses – as their male counterparts, and to reject gender stereotyping that limits
educational opportunities for both men and women.
Before the emergence of heightened scrutiny, the Supreme Court routinely upheld
women’s unequal treatment under the rational basis standard, upholding, for example,
state laws excluding women from jury service and prohibiting them from working as
bartenders. Under rational basis scrutiny, public schools like Virginia Military Institute
(VMI) could exclude women, and government employers could provide lesser benefits to
working women on the grounds of cost or administrative convenience.
Under heightened scrutiny, however, courts have struck down a wide range of invidious
government discrimination, such as state laws allowing a husband, as "head and master"
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of property jointly owned with his wife, the unilateral right to dispose of such property
without his spouse's consent; laws preferring men to women as estate administrators; and
laws requiring that parents’ child support responsibilities extend to age 21 for boys but
only age 18 for girls, on the theory that boys need financial support during their college
years, while girls will instead get married and can rely on their husbands for support.
1. Opposition to Heightened Standard of Review for Gender-Based
Practices
Roberts’ early writings mischaracterized and even attacked the heightened standard of
review for cases examining gender-based practices. In a memorandum entitled “The
Constitutionality of Proposals to Divest the Supreme Court of Appellate Jurisdiction,”
Roberts maintained that heightened scrutiny does not apply to governmental genderbased decisions when he wrote, in the context of predicting the constitutionality of
pending legislative proposals on federal court jurisdiction, “[n]or is gender a suspect
criteria calling for heightened judicial review.”38
Yet at that time, the Supreme Court had already made clear that courts should subject
gender-based distinctions to heightened scrutiny. For example, in its 1976 decision in
Craig v. Boren, the Court held that a government’s sex-based classification violates the
equal protection clause unless it is substantially related to an important government
objective – a standard clearly considerably more rigorous than rational basis scrutiny,
which requires only that government distinctions be rationally related to a legitimate
government interest.
The Court reaffirmed this analysis in a series of decisions pre-dating Roberts’ memo.
See, e.g., Califano v. Goldfarb 430 U.S. 1999 (1977) (striking down the Social Security
Administration’s gender-based rule – whereby survivors’ benefits based on the earnings
of a deceased husband were payable to his widow regardless of dependency while
survivors’ benefits were payable to a working woman’s surviving husband only if he had
been receiving at least half of his support from her - as unconstitutionally depriving
female wage earners of equal protection for their spouses); Califano v. Westcott 443 U.S.
76 (1979) (striking down a program providing benefits to families whose dependent
children have been deprived of parental support because of the father’s unemployment
but denying benefits for families with unemployed mothers as unconstitutional
discrimination against families with female wage earners); Wengler v. Druggists Mutual
Insurance Co. 446 U.S. 142 (1980) (striking down - as unconstitutional discrimination
against female wage earners - a law denying a widower benefits after his wife's workrelated death unless he was either mentally or physically incapacitated or could prove
dependence on his wife's earnings but granting a widow death benefits without proof of
dependence).
Yet in support of his contention that gender-based government actions do not trigger
heightened scrutiny, Roberts made absolutely no reference to any of these cases. Instead,
38

See Memorandum from John Roberts to the Attorney General re The Constitutionality of Proposals to
Divest the Supreme Court of Appellate Jurisdiction, September 29, 1981.
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he cited only Rostker v. Goldberg, a 1981 Supreme Court decision. But while Rostker
rejected a challenge to the government’s male-only draft – emphasizing the unusual
deference courts owe Congress in matters of national defense and military affairs39 – it
too recognized that gender-based discrimination triggers heightened scrutiny:
“The Solicitor General argues, largely on the basis of the foregoing cases
emphasizing the deference due Congress in the area of military affairs and
national security, that this Court should scrutinize the MSSA only to
determine if the distinction drawn between men and women bears a
rational relation to some legitimate Government purpose, and should not
examine the Act under the heightened scrutiny with which we have
approached gender-based discrimination.” (emphasis added; citations
omitted).
Even if Roberts personally disagreed with these equal protection developments – as the
Reagan Administration did – his memo is even more disquieting in its failure to note this
admission, much less mention any of the series of Supreme Court decisions establishing
heightened scrutiny as the appropriate standard for evaluating gender-based distinctions.
Moreover, Roberts criticized the application of heightened scrutiny to governmental
gender discrimination in draft articles prepared for submission under the then-Attorney
General’s name – for example, in an undated “Draft Article on Judicial Restraint”:
“Classifications based on race are suspect and do merit careful scrutiny, in
light of the historic purpose of the Fourteenth Amendment. Extension of
heightened scrutiny to other ‘insular and discrete’ groups, however,
represents an unjustified intrusion into legislative affairs. As with
fundamental rights, there is no discernible limit to such intrusion.”
(emphasis in original).
This apparent hostility to heightened scrutiny emerged yet again in a February 22, 1982
document entitled “Draft Magazine Article on Judicial Activism,” where Roberts wrote:
“We will also resist expansion in the use of certain ‘tests’ or devices
employed on judicial review which have the effect of inviting courts to
substitute their own policy preferences for those of the legislative bodies
charged under our system with responsibility for policy decisions. These
devices – known in the trade as ‘fundamental rights’ and ‘suspect classes’
review – are not found in the Constitution or imposed by Acts of Congress
39

Indeed, the Court took pains to note the unusual circumstances at issue in Rostker: “The case arises in
the context of Congress' authority over national defense and military affairs, and perhaps in no other area has
the Court accorded Congress greater deference. . . . Not only is the scope of Congress' constitutional power
in this area broad, but the lack of competence on the part of the courts is marked. . . .In such a case,
we cannot ignore Congress' broad authority conferred by the Constitution to raise and support armies when
we are urged to declare unconstitutional its studied choice of one alternative in preference to another for
furthering that goal.”
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but are rather judicially manufactured constructs to aid in the process of
judicial review. When either analysis is invoked the reviewing court
strictly examines the legislative classification in question to determine if it
bears a close relation to a compelling governmental purpose – in other
words, the court engages in the quintessentially legislative functions of
deciding the importance of governmental policy objectives and the best
means of achieving those objectives.”40
The difference between heightened scrutiny and the rational basis scrutiny Roberts
apparently preferred is dramatic. As discussed above, it is often the difference between
winning and losing a challenge to governmental sex discrimination.
The stakes for women’s equality are thus very high, as Roberts has been nominated to
replace Justice O’Connor, who has greatly contributed to the development of heightened
scrutiny. For example, in her first year on the Court, she wrote the majority opinion in
Mississippi Univ. for Women v. Hogan, making clear that Mississippi’s exclusion of men
from the state’s nursing school violated equal protection by perpetuating gender-based
stereotypes and denying individual opportunity.41 More recently, she joined the majority
striking down the exclusion of women from VMI and other state-sponsored military
schools. For these reasons, Roberts’ apparent opposition to heightened scrutiny triggers
cause for great concern.
2. Opposition to Sex Discrimination Remedies for Cost Reasons
Just as troubling is Roberts’ argument that governmental sex discrimination may be
excused by cost concerns. In a February 12, 1982 memorandum entitled “Proposed
Intervention in Canterino v. Wilson,” he recommended against government participation
in a case involving female inmates’ equal protection and Title IX challenges to unequal
job training and vocational educational opportunities.42 His reasons included not only
that “the equal protection claim will be based on semi-suspect treatment of gender
classifications, and you have publicly opposed such approaches outside the area of race,”
but also:
“Many reasonable justifications for the Kentucky practices can be readily
advanced, such as economies of scale calling for certain programs for the
male prisoners but not for the many fewer female prisoners. If equal
treatment is required, the end result in this time of tight state prison
budgets may be no programs for anyone.” (emphasis included).43
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See Memorandum from John Roberts to Kenneth Starr re Draft Magazine Article on Judicial Activism,
February 22, 1982.
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Mississippi Univ. for Women v. Hogan, 458 U.S. 718.
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See Memorandum from John Roberts to the Attorney General re Proposed Intervention in Canterino v.
Wilson, February 12, 1982.
43
See 2/12/82 Roberts Memorandum, supra n. 42 at 1.
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Fortunately, Roberts’ recommendation was rejected, and the Department of Justice
argued on behalf of the women in what proved to be a successful challenge to the state’s
sex discrimination. But had it been adopted, Roberts’ view would have carried dramatic
consequences: many acts of discrimination can be excused if cost is an acceptable
defense. Employers can argue that they will offer fewer jobs or jobs at lower pay if they
must pay all applicants equally regardless of race or sex in times of tough competition
and shrinking revenues; schools can argue that they will offer fewer programs if they
must offer equal programs to all in times of shrinking budgets.
Interestingly, Roberts provided no citation in support of his cost-based justification of
inequality. Nor did he cite any case law in support of his contention that cost concerns may
excuse discrimination. Indeed, just a few years earlier in 1978, the Supreme Court had
rejected similar cost-based arguments in Los Angeles Dep’t of Water and Power v. Manhart,
an employment decision that also emphasized an antidiscrimination statute’s plain language
and clear mandate.44 But notably absent was any mention of the relevant constitutional or
statutory text, where one would expect any analysis to start – and where,
indeed, the judge in Canterino did begin when issuing the decision a few months later:
“This Court cannot judicially impose a special exception to these statutes
for correctional institutions. . . . The Court, while well aware of
defendant’s concern over potential problems in complying with these nondiscrimination clauses in a correctional setting, cannot ignore the plain
language of the statutes, which prohibit sex discrimination without
exception for prisons. . . . A desire to preserve the state’s limited resources
cannot be used to justify an allocation of those limited resources which
unfairly denies women equal access to programs routinely available to
men.”45
Not only did Roberts’ memo fail to address his recommendation’s significant policy
consequences, much less the laws’ plain language, he made no mention of the human
implications of the unequal treatment he apparently found “reasonable.”46 As the district
court concluded, the state denied the women plaintiffs – most of whom were the primary
providers for their families and who, like their male counterparts, lacked marketable job
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Los Angeles Dep’t. of Water and Power v. Manhart, 435 U.S. 702, 716 (1978) (noting “In essence, the
Department is arguing that the prima facie showing of discrimination based on evidence of different
contributions for the respective sexes is rebutted by its demonstration that there is a like difference in the
cost of providing benefits for the respective classes. That argument might prevail if Title VII contained a
cost justification defense comparable to the affirmative defense available in a price discrimination suit. But
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Canterino v. Wilson, 546 F. Supp. 174, 210 (W.D. Ky. 1982).
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Here again the difference between rational basis and heightened scrutiny becomes clear. Under rational
basis scrutiny, “reasonable” government distinctions between the sexes – e.g., treating men and women
differently to save time and/or money – will survive constitutional challenge. In contrast, such sex
discrimination will likely fail heightened scrutiny and its more demanding commitment to equality, as the
district court’s opinion demonstrates.
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skills – the sorts of employment and educational opportunities that would facilitate their
re-integration into society upon their release.47
As is true with any case, the facts are essential. The judge in Canterino found that
women were “denied access to many vocational education and training programs which
are available to male prisoners” and that many of the programs that were available to
women were “inferior in quality” to those available to men. More specifically, women
were offered only two vocational course offerings (business office education and
upholstery). Those programs were available only on a part-time basis, and would prepare
the women for jobs with an average salary of $11,846. In contrast, men’s vocational
course offerings – which were available full-time and would prepare men for jobs with
average annual salaries of $16,726 – included auto body, auto mechanics, carpentry,
drafting, industrial electricity, masonry, plumbing, printing, radio and television repair,
small engine repair, upholstery, welding, air conditioning, and meat cutting.
Moreover, women’s on-the-job training opportunities were “virtually nonexistent,”
limited primarily to janitorial and kitchen work: i.e., cooking and cleaning. Men, on the
other hand, enjoyed expanded on-the-job training opportunities that included industrial
services, agricultural services, and maintenance services, thus offering exposure to more
valuable and marketable skills such as plumbing, electrical and mechanical work,
masonry, and carpentry. Yet Roberts made no reference to these facts when concluding
that this inequality might be too costly to remedy. His inattention to these details
remains disconcerting.
D. Eliminating Sex Discrimination in Education
Protections aimed at eliminating gender discrimination and expanding fair treatment have
helped provide opportunities for women and girls in schools and universities. The
Supreme Court has used the Constitution’s Equal Protection Clause to invalidate
longstanding practices that denied educational opportunities to one gender and not the
other.48 The groundbreaking law, Title IX of the Education Amendments of 1972, also
prohibits gender discrimination in federally funded education programs or activities.
That law has helped break down barriers that often excluded women and girls from
activities such as school athletics, math and science programs, and educational
scholarships. Because of Title IX, for example, women’s participation in college
athletics has increased from 30,000 to 150,000, and girls in high school athletics have
grown from 294,000 to 3 million.49

47

Roberts’ lack of discussion about the inherently unequal status of the female prisoners leaves the
impression that he did not focus on the real facts in the case, or consider the purpose of the law to ensure
equal protection and prohibit sex discrimination. As a result, his legal conclusions seems disconnected
from the very facts that should drive his analysis.
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1. Limiting the Application of Title IX
Roberts repeatedly advocated the most narrow interpretations of Title IX to sharply limit
its reach and application to schools and universities. In a memorandum to Attorney
General Smith in December 1981, Roberts supported a Department of Education proposal
to amend the definition of “federal financial assistance” in the regulations issued under
Title IX, as well as Title VI, and Section 504 of the Rehabilitation Act of 1973.50 Title
IX’s protections against sex discrimination in education only extend to programs or
activities that are federally funded. Thus, whether Title IX coverage is triggered depends
on how “federal financial assistance” is defined. The Department of Education proposal
sought to narrow existing regulations that defined federal financial assistance to include
federal financial aid received by students, rather than the school. Such a change would
reduce the number of schools covered by Title IX by excluding schools that only received
federal funds through their students. Although the proposal ultimately did not prevail –
even within the Reagan Administration – Roberts’ support for overturning what he
described as a “long-established administrative interpretation of the [statute]”51 is deeply
disconcerting.
Roberts later endorsed a different Administration position, that Title IX should only
cover the specific program that receives federal funds, such as a school admissions office.
This view stood in contrast to the position of the prior Administration that any federal aid
would trigger Title IX coverage of an entire school or educational institution. The
narrower position supported by Roberts and Reagan Administration colleagues
effectively meant that schools could confine Title IX coverage to specific programs or
departments, while avoiding the extension of Title IX’s anti-discrimination protections in
other areas.
This more restrictive view of the application of Title IX as articulated by the Reagan
Administration also gained traction in the courts. In University of Richmond v. Bell, a
district court judge ruled that the Department of Education could not demand documents
from the University of Richmond athletics program because the program did not receive
federal aid. Officials in the Reagan Department of Education and Department of Justice
argued not to appeal the decision – the case had been initiated by the prior Administration
– and Roberts voiced strong support for letting the court’s decision stand. When the
Supreme Court later upheld the program-specific application of Title IX, in Grove City v.
Bell,52 the ensuing controversy led to a series of legislative efforts to reverse the decision.
50

Title VI of the Civil Rights Act of 1964 prohibits discrimination in federally funded programs based on
race and national origin. Section 504 of the Rehabilitation Act of 1973 prohibits discrimination in federally
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The Civil Rights Restoration Act, which ultimately passed in 1988, reversed the Court’s
ruling that Title IX, as well as other laws, should be applied to an institution only on a
program-specific basis. Roberts criticized the bill and its extension to other laws besides
Title IX, charging that it would “radically expand the civil rights laws to areas of private
conduct never before considered covered.”53
In the wake of the uproar about the Grove City decision, however, the Reagan
Administration lent its support to a much more limited alternative bill that would have
reversed the Court’s decision to apply Title IX on a program-specific basis, but only for
educational institutions. But even that alternative bill was opposed by some who insisted
on limiting the application of Title IX as much as possible. One of those advocates,
former Secretary of Education T. H. Bell, wrote to White House Chief of Staff Donald
Regan, urging the Administration to push an amendment that would overturn a different
aspect of the Grove City decision – the holding that Title IX coverage could be triggered
if a student received federal financial aid. The amendment effectively reprised the earlier
Department of Education proposal that had been put forward during Secretary Bell’s
tenure, a proposal supported by Roberts but ultimately rejected by the Administration.54
In a July 24, 1985 memorandum, Roberts argued that there “is a good deal of intuitive
appeal” to Secretary Bell’s proposed amendment. The only reason he ultimately
concludes that the Administration should not support Secretary Bell’s proposal is that it
would provoke “a firestorm of criticism, with little if any chance of success.”55
In reviewing these documents, what becomes clear is that John Roberts consistently
preferred the narrowest interpretation of Title IX to limit its application. In practice, his
views would have curtailed many of the gains made by women in schools and
universities over the last two decades. The ability to require entire schools to comply
with Title IX, rather than just discrete programs as advocated by Roberts and others, has
forced a sea change in opportunities for women and girls. The results are undisputable –
dramatic increases in the enrollment of women and girls in higher education, and the
participation of women and girls in athletics and other traditionally male academic
disciplines.
2. Limiting Title IX Remedies
In another narrow reading of Title IX, Roberts filed a brief arguing that a student who
had been sexually harassed by a teacher should not be able to obtain money damages
under Title IX. In Franklin v. Gwinnett, a student filed suit against her school after
enduring months of harassment by her teacher. Although the school apparently became
aware of the teacher’s harassment, officials took no action and, in fact, discouraged the
student from pressing charges. Roberts, on behalf of the government, defended the
school system in arguing that money damages were not authorized under Title IX. His
argument was rejected unanimously by the Supreme Court.
53
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E. Weakening Other Civil Rights Protections
Roberts worked on a myriad of civil rights issues beyond employment and education.
Repeatedly, he sought to limit rights and protections, contrary to the stated purposes of
laws and constitutional provisions intended to prohibit and redress discrimination:
1. Voting Rights
Roberts opposed efforts to provide stronger tools for ensuring fairness in voting systems
across the country. In 1981 and 1982, Roberts actively participated in the Reagan
Administration’s efforts to weaken provisions intended to strengthen the 1965 Voting
Rights Act (VRA). Specifically, Roberts and other Administration officials opposed the
proposed addition of an “effects test” to section 2 of the VRA.56 The incorporation of an
“effects test” into the law was intended to allow challenges to voting procedures that, in
practice, had a discriminatory impact on minority voters. Because an “effects test”
focuses the actual impact of a voting procedure rather than the intent behind it, no proof
of intent – which can be difficult to establish – is required to establish a violation of the
law. But Roberts rejected the broader enforcement mechanism provided through an
“effects test,” arguing that it would lead to quotas in electoral politics. Nonetheless, the
Administration’s opposition efforts largely failed, and Congress overwhelmingly
approved a bill with expanded enforcement tools.
2. Section 1983
Section 1983 provides a federal cause of action against local government officials who
deprive an individual of “any rights, privileges, or immunities secured by the Constitution
and laws,” and thus serves as a powerful remedy for individuals to address violations of
federal law by state and government officials.57 In light of Section 1983’s broad
language, the Supreme Court has recognized that individuals may sue for violations of
federal statutory rights under §1983, provided the statute manifests an “unambiguous
intent” to create enforceable rights.58
Roberts consistently has urged a very restrictive views of §1983’s language and judicial
interpretations. Early in his tenure at DOJ, Roberts argued for a narrow interpretation of
§1983 that would have eliminated redress for a wide variety of abuses by state and local
government officials. In an August 9, 1982 memorandum, he contended that the Court had
limited the statutes actionable under §1983, and praised efforts to limit such claims only to
statutory violations affecting rights secured by the Fourteenth Amendment.59 He
made similar arguments before the Supreme Court in Wilder v. Virginia Hosp. Ass'n,60
56
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while serving as Deputy Solicitor General. There, on behalf of the Bush Administration,
he argued that healthcare providers could not bring a §1983 claim to enforce the
Medicaid Act’s reimbursement provisions when states refuse to pay for services provided
to Medicaid patients. He asserted that only federal statutes which establish “mandatory and
specific” obligations for government officials create rights which may be enforced through
§1983; the Medicaid statute, he argued, did not create mandatory obligations for
61
states. The Supreme Court disagreed, finding his position inconsistent with §1983’s
plain language.62 In its analysis, the Court also rejected Roberts’ constrained approach
for determining whether a federal statute conveys rights enforceable under §1983.
Roberts found greater success in two subsequent cases before the Court. In Suter v. Artist
M.,63 the Court held that children in foster care could not sue a state under §1983 for its
failure to comply with requirements of the Adoption Assistance and Child Welfare Act.
Later, in Gonzaga Univ. v. Doe,64 Roberts argued that the Federal Educational Right to
Privacy Act (FERPA) could not be enforced under §1983 because FERPA was akin to a
contract enacted pursuant to Congress’ Spending Clause powers.65 While the Court
agreed that FERPA could not be enforced under §1983, it declined to endorse Roberts’
views that laws enacted under the Spending Clause have less force than laws enacted
pursuant to other bases for Congressional authority.66
Roberts’ efforts to restrict §1983, coupled with Supreme Court’s gradual shift in favor of
a more narrow reading of §1983, poses serious hurdles for individuals. The ability of
individuals to enforce many critical social welfare laws, such as Medicaid, depends on
the availability of enforcement tools like §1983. If Roberts’ views gain greater
acceptance on the Court, the millions of Americans who rely upon these laws will be left
without adequate remedies should their rights be denied.
3. Disability Rights
Roberts has revealed constrained views of laws conferring disability rights and
protections. In a July 7, 1982 memorandum to Attorney General Smith, he was critical of
the Solicitor General’s participation in a case before the Supreme Court, Board of
Education v. Rowley.67 At issue was whether compliance with the Education for All
Handicapped Children Act required a school board to provide a free sign language
interpreter for a hearing-impaired child. Roberts characterized the lower court’s
conclusion that an interpreter was required as an exercise of judicial activism, and he
chastised the Solicitor General for supporting the lower court decision. Although the
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Court ultimately reversed the lower court in a close 5-4 decision, Roberts’ criticism of
efforts to improve disabled individuals’ access to services is troubling.
4. Immigrant Rights
Another area where Roberts has pushed restrictive views is immigrant rights. In a June
15, 1982 memorandum to Attorney General Smith,68 Roberts criticized the then-recent
Supreme Court’s ruling in Plyler v. Doe.69 The case grew out of a wave of antiimmigrant sentiment, and examined a decision by the Texas Legislature to revise its
education laws to prevent undocumented immigrant children from attending public
schools. In Plyler, the Supreme Court struck down the Texas law as violating the
Fourteenth Amendment. Roberts and a colleague, Carolyn Kuhl, wrote to the Attorney
General to voice their strong disapproval of the Solicitor General’s decision not to weigh
in on the equal protection issue in the case. They argued that if the Solicitor, on behalf of
the Reagan administration, had sided with the State of Texas, the outcome of the case
could have been different. Thus, Roberts would have denied undocumented immigrant
children the access to public schools granted by the Supreme Court. Later, in a
memorandum to White House Counsel Fred Fielding, Roberts argued in favor of a
national ID card to help address what he characterized as the “real threat to our social
fabric posed by uncontrolled immigration.”70

III.

RESTRICTING ACCESS TO REPRODUCTIVE HEALTH

A. Understanding the Context
In 1965, in Griswold v. Connecticut,71 the Court recognized a fundamental constitutional
right to reproductive liberty and privacy, holding that the state cannot criminalize the use
of contraceptives by married persons. Several years later, in Eisenstadt v. Baird, the
Court extended that ruling to unmarried persons as well, holding that if “the right of
privacy means anything, it is the right of the individual, married or single, to be free from
unwanted governmental intrusions into matters so fundamentally affecting a person as the
decision whether to bear or beget a child.”72 Although the Justices of the Court offered
multiple rationales for the decisions in those cases, the one that has endured – and is the
backbone of today’s right to privacy – is that privacy, including reproductive privacy, is a
“liberty” protected by the Fourteenth Amendment’s Due Process Clause. The idea that
the Constitution protects so intimate a decision as to whether to use contraception is
commonplace today. But Griswold and Baird were opposed by certain conservative
lawyers – apparently including John Roberts, as discussed below – who argued that the
Court had overstepped its bounds in identifying a fundamental right to privacy.
68
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In 1973, those decisions became the basis for the Court’s ruling in Roe v. Wade that a
woman’s right to decide whether or not to end a pregnancy is also a “fundamental” right
protected by the Due Process Clause.73 As is well known, that decision was
controversial. Opponents of Roe mobilized politically, electing avowedly anti-Roe
officials, enacting new abortion restrictions, and picketing and blockading abortion
clinics, with extremists sometimes resorting to violence. Opposition to Roe was soon an
important tenet of the Republican Party, and the Administrations of President Reagan and
the first President Bush – both served by John Roberts in high-level legal capacities –
made overruling Roe a key goal of their legal policy agendas.
By 1992, after Presidents Reagan and Bush had appointed five new Justices to the
Supreme Court, it seemed that the Supreme Court might well be poised to overrule Roe.
But in Planned Parenthood v. Casey,74 instead of overturning Roe, the Court reaffirmed
what it characterized as the right of a woman to be free from “undue” governmental
burdens in making the ultimate decision whether or not to have an abortion in the previability period. The Casey Court also reaffirmed Roe’s holding that any governmental
regulation of abortion – post-viability, as well as pre-viability – must except cases in
which a woman’s life or health is at risk.
Casey is justly famous as the case in which a six-Justice majority (including Justice
O’Connor) rejected calls to overrule Roe. But also important are the changes Casey
worked in Roe. Under Roe’s “fundamental rights” analysis, restrictions on the right to
have an abortion were judged under the “strict scrutiny” standard – a demanding standard
that allowed for very few pre-viability regulations. Casey replaced that standard with a
new and more malleable “undue burden” test, under which abortion restrictions would be
upheld so long as they did not “unduly” burden a woman’s right to decide whether or not
to end a pregnancy. Depending on how it is defined and applied by the Court, the “undue
burden” test could allow for new and very substantial abortion restrictions.
In Stenberg v. Carhart,75 for instance, the Supreme Court, applying Casey, invalidated a
Nebraska statute that prohibited the use of abortion procedures falling within what the
law labeled “partial birth” abortions. The vote in Stenberg was five to four. The
majority, including Justice O’Connor as the critical fifth vote, held that the statute was
impermissible for two reasons: first, it lacked an express health exception for cases in
which denial of the procedure would pose a risk to a woman’s health; and second, it
“unduly burdened” the right to terminate a pregnancy because its language would reach
more broadly than post-viability abortions and also ban the most common form of
second-trimester surgical abortion. But Justice Kennedy – who had voted with the
majority in Casey – applied the “undue burden” standard differently, and, breaking with
Justice O’Connor and the other members of the Casey majority, became one of the four
Justices who would have sustained the statute. As Stenberg makes clear, what constitutes
an “undue” burden is both critically important and subject to interpretation – and with the
73
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Court so closely divided, subject particularly to the interpretation of Justice O’Connor’s
successor.
The new Justice will have an opportunity to weigh in right away, in a case already on the
Court’s docket for the 2005-06 term. At issue in Ayotte v. Planned Parenthood is a New
Hampshire statute prohibiting a minor from obtaining an abortion until at least 48 hours
after her parents have been notified – and notably missing any exception for cases in
which the 48-hour delay would threaten the health of the young woman, however
seriously. The case thus presents an opportunity for a new majority on the Court to rule
that health protections for pregnant women, always before a bright-line constitutional
requirement, are no longer necessary. Ayotte also may allow the newly constituted Court
to revisit a broader question: whether, as Casey held, an abortion restriction that operates
in practice as an undue burden may be invalidated “on its face” and before it takes effect,
to avoid harm to women; or whether the restriction may take effect regardless, leaving
women seeking abortions – including abortions necessary to protect their health – to
convince judges that the restriction must be waived in their cases because it is
unconstitutional as applied to them.
This is, in short, a pivotal moment for the Court and reproductive health. And what we
know of John Roberts gives great cause for concern. As detailed below, we know that:
• John Roberts has questioned the existence of a constitutional right to privacy and
criticized the entire “fundamental rights” analysis that underlies not only Roe, but
also cases like Griswold and Baird.
• In the first Bush Administration, which was committed as a matter of legal policy
to overruling Roe, John Roberts served as Principal Deputy to Solicitor General
Kenneth Starr, a high-level political appointment. Not surprisingly, in that
capacity he co-authored a brief arguing to the Supreme Court that Roe v. Wade
“was wrongly decided and should be overruled.”76
• Reassurances by John Roberts during his 2003 DC Circuit confirmation hearings
that he would be “bound” by Roe as “settled law” are now entirely beside the
point. As a Supreme Court Justice, rather than a lower-court judge, Roberts
would be free to overrule even “settled” precedent like Roe and to reconsider all
of the Court’s right-to-privacy jurisprudence.77
Importantly, there is nothing in John Roberts’ record – or at least those portions that the
Administration has been willing to release – that contradicts what appears to be a
consistent hostility to Roe and to the right of women to choose whether or not to have an
abortion. The Court is closely divided and on the verge of deciding critical questions of
reproductive health, under an “undue burden” standard that leaves ample room for
interpretation. Everything we know about John Roberts suggests that his addition to the
Court at this moment in time could badly undermine the cause of women’s health and
reproductive freedom.
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B. Roberts’ Record: Limiting Access to Reproductive Health Care
1. The Right to Privacy
In his writings as a Special Assistant to the Attorney General during the Reagan
Administration, Roberts appears to align himself squarely with a position advanced by
Attorney General Smith and other members of the Administration: that contrary to the
Griswold/Roe line of cases, there is in fact no right to privacy protected by the
Constitution. If that is so, then it would follow – as the Reagan Administration urged –
that Roe, based on the constitutional right to procreative privacy, was wrongly decided.
It would also follow – though the Reagan Administration made substantially less of this
point – that Griswold and Baird were wrongly decided, and that nothing in the
Constitution would prevent laws criminalizing the use of contraceptives.
In a December 11, 1981 memorandum to Attorney General Smith, for instance, Roberts
demotes the right to privacy identified by the Supreme Court in Griswold, Baird, and Roe
to a “so-called ‘right to privacy’.”78 He goes on to approvingly describe an article
forwarded to the Attorney General as “arguing as we have that such an amorphous right
is not to be found in the Constitution.”79
Roberts expounds on that position at greater length in a draft article he prepared for the
Attorney General on November 24, 1981.80 It is not only the right to privacy to which
Roberts objects, but the entire “fundamental rights” analysis on which it rests. Adopting
a view popular among critics of Roe and other “fundamental rights” decisions, Roberts
argues that federal courts exceed their institutional role and engage in “judicial activism”
when they identify and protect substantive rights that are not specifically enumerated in
the Constitution: “so-called ‘fundamental rights’” analysis, Roberts explains, is one
“means by which courts arrogate to themselves functions reserved to the legislative
branch or the states.”81 Nevertheless, it is the right to privacy that Roberts singles out:
All of us, for example, may heartily endorse a ‘right to
privacy.’ That does not, however, mean that courts should
discern such an abstraction in the Constitution, arbitrarily
elevate it over other constitutional rights and powers by
attaching the label “fundamental” and then resort to it as, in
the words of one of Justice Black’s dissents, “a loose,
flexible, uncontrolled standard for holding laws
unconstitutional.”82
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Notably, the dissent Roberts cites approvingly is Justice Black’s dissent in Griswold,
arguing against the Court’s holding that the constitutional right to privacy prohibits a
state from criminalizing the use of contraceptives.
Though it may seem arcane, this is not just some academic discourse. In his writings,
Roberts appears to endorse an extremely conservative legal ideology that, if adopted by a
majority of the Court, would have enormous practical consequences. It would effectively
abolish the constitutional right to privacy – or, in Roberts’ lexicon, the “so-called right to
privacy” – and with it not only Roe, but also rights articulated in decisions like Griswold
and Baird, long taken for granted by most Americans. It also opens the door to greater
government intrusion into what are often the most private and difficult family decisions –
a result that few would prefer or endorse.
2. Rust v. Sullivan
Roberts had occasion to apply this legal theory when, as Principal Deputy to Solicitor
General Kenneth Starr in the first Bush Administration, he co-authored a brief to the
Supreme Court urging the Court to overturn Roe v. Wade. The case in question, Rust v.
Sullivan,83 did not directly implicate the validity of Roe; instead, the issue in Rust was the
permissibility of an abortion “gag rule” that prohibited federally funded family planning
clinics from discussing abortion with their patients. Nevertheless, Roberts argued that
“[w]e continue to believe that Roe was wrongly decided and should be overruled . . . .
[T]he Court’s conclusion in Roe that there is a fundamental right to an abortion . . . finds
no support in the text, structure, or history of the Constitution.”84 The Court, having no
need to address the status of Roe, declined Roberts’ gratuitous invitation and decided the
case on other grounds.
During his 2003 confirmation hearing for the DC Circuit, Roberts responded to questions
about his call for the overturning of Roe by cautioning against “infer[ring] a lawyer’s
personal views or beliefs from the arguments advanced by that lawyer on behalf of a
client.”85 But here it is not just the arguments advanced in the Rust brief that give rise to
concern; it is the fact that those arguments are so perfectly consistent with Roberts’
earlier writings on the “so-called right to privacy.” In any event, Roberts never clarified
during his earlier confirmation hearings that the Rust brief did not reflect his personal
views, and the Administration has refused to release documents related to the Rust case
that might address that issue.
Roberts also repeatedly refused to say whether, contrary to the impression left by his
writings, he does believe that there is a constitutionally protected right to privacy.
Instead, he explained that “Roe is the settled law of the land.”86 That statement had some
relevance when Roberts was nominated to the DC Circuit, where he would be bound to
83
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follow settled Supreme Court precedent. But it is entirely inoperative now. As Roberts
implicitly recognized when he asked the Court to overrule Roe in his Rust brief, Justices
of the Supreme Court are not “bound” by prior precedent in the same way as are judges
on the lower federal courts, and may instead reconsider even “settled law” – not just Roe,
but the very existence of a constitutional right to privacy.
3. Bray v. Alexandria Women’s Health Clinic
Also as Principal Deputy Solicitor General, Roberts weighed in before the Supreme
Court on behalf of Operation Rescue and others who were using unlawful blockades and
even violence to bar access to reproductive health clinics. The decision to intervene as
amicus in support of Operation Rescue was a purely discretionary one; the United States
was not a party to the case, and need not have participated at all. Nevertheless, in Bray v.
Alexandria Women’s Health Clinic,87 Roberts co-authored a Department of Justice brief
on behalf of those who sought to deprive women of their constitutional rights through
massive, unlawful and sometimes violent clinic blockades.
The specific question in Bray was whether a federal civil rights law known as the Ku
Klux Klan Act88 could be used to protect women and their constitutional rights against
the clinic blockaders. Why that question was so important is illustrated by events
unfolding in Wichita, Kansas at the time Bray was pending in the Supreme Court. There,
a federal judge was faced with a coordinated campaign by Operation Rescue to shut
down the city’s abortion clinics, overwhelming Wichita’s small police force with
hundreds and perhaps thousands of people blocking access to clinics and physically
harassing patients and staff. Relying on the Ku Klux Klan Act, the judge issued an
injunction to stop the massive blockades and called in federal marshals to keep the peace.
As the judge would later explain, “If these marshals are removed . . . there will be
bloodshed.”89
Nevertheless, in the Wichita case as in Bray, the Department of Justice intervened
voluntarily on behalf of Operation Rescue, to argue that the federal judge lacked
authority to enter his order and to enforce it with federal marshals. The Department’s
position in Wichita and in Bray was the same: federal civil rights law could not be used
to protect women and restore order at abortion clinics because the clinic blockades did
not constitute discrimination against women. John Roberts appears to have been
intimately involved in the formulation of that position, going on national television to
defend the Department’s actions in Wichita and briefing and arguing the Bray case to the
Supreme Court.
Deborah Ellis, the lawyer who represented the clinics in Bray, acknowledges that Roberts
stated during his argument to the Court that the Justice Department was not defending the
conduct of Operation Rescue, but only what it saw as the proper interpretation of federal
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law.90 But even on those terms, the Department’s position in Bray was unusual. In prior
Supreme Court cases involving the Klan Act, the Department of Justice had argued for a
broad construction of the law, consistent with the Department’s long-standing
institutional interest in effective civil rights enforcement; in Bray, by contrast, it argued
for a narrow construction that would impede rather than further that institutional interest.
In any event, as Ellis explains, “[N]o courtroom caveat can erase the impact of the federal
government’s lending its weight on the side of the mob intent on stopping women from
exercising a constitutional right. It was a devastating blow.”91
A divided Supreme Court accepted Roberts’ argument in Bray, with the result that federal
law was no longer available to protect clinics and their patients. Justice O’Connor
dissented, arguing that federal civil rights law does provide a remedy when “[Operation
Rescue and its allies] act in organized groups to overwhelm local police forces and
physically blockade the entrances to [] clinics with the purpose of preventing women
from exercising their legal rights.”92 A year after Bray was decided, Congress passed the
Freedom of Access to Clinic Entrances Act. Recognizing the importance of protecting
women against violence and harassment – and also the practical realities that could make
it difficult or impossible for states to provide that protection on their own – Congress
gave federal protection to women and their health care providers, making it a federal
crime to obstruct access to abortion clinics.

IV.

QUESTIONS ABOUT ROBERTS’ PHILOSOPHY AND APPROACH TO THE
LAW

A. Understanding the Context
It is particularly important to gain a clear understanding of the approach John Roberts
will bring to the bench – a nominee’s judicial philosophy shapes how he analyzes legal
questions and interprets the law, and affects the experiences and outcomes for plaintiffs
and defendants in court. A nominee who believes that a law should be read narrowly
might reach a very different conclusion than a nominee who takes a more expansive view
of that law. It is crucial to evaluate whether the approach John Roberts would take in the
Supreme Court is consistent with the fair, even-handed application of the law, or would
undermine the law and the ability of individuals to vindicate their rights.
B. Record raises questions about Roberts’ philosophy
What we know about the judicial philosophy John Roberts would bring to the Court is
troubling. His public comments about his approach to the law have been confined largely
to comments during his judicial confirmation hearing for the DC Circuit in 2003, in
responses to questions submitted to him by Senators in 2003, and in the questionnaire he
submitted just recently in August 2005 in conjunction with his Supreme Court
90
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nomination. Despite the fact that, as a general matter, he has declined to characterize his
legal approach, stating “I don’t necessarily think that it’s the best approach to have an allencompassing philosophy,”93 his public comments combined with many of the materials
in his files provide a window into his at times strongly held views about the role of the
courts and judges:
•

•
•

Roberts often argues for the most restrictive reading of the law – at times calling
for what is often referred to as a strict construction of the law94 – which results in
limiting civil rights or other protections, or constraining the ability of courts to
apply the law to contemporary situations,
While he stresses the importance of judicial restraint and discouraging judges
from legislating from the bench, he has used these themes as a means to limit
access to the courts and circumvent court action.
He frequently argues to constrain the power of the courts and the power of
Congress, with regard to binding states.

Some of these views have enormous implications for civil rights and other protections of
critical importance to women and people of color. Roberts’ record includes a mixture of
files – some documents written by Roberts, some documents written by others with
apparent input from Roberts, some documents prepared by others evidently used by
Roberts to inform his work. In some cases, Roberts’ views are clearly expressed. But
even when Roberts’ views are not clearly stated, what is clear is that Roberts chose to
promote views severely limiting key constitutional and legal protections, the jurisdiction
of the courts, and restrict Congressional power to address discrimination and other
concerns. In practice these views could have devastating consequences – and Roberts
must answer questions about the approach he would bring to the Court.
1. Strict Constructionism
One philosophical theme suggested by Roberts’ writings is his view that the Constitution
and statutory protections should be read strictly – similar to what is frequently referred to
as a strict constructionist approach to the law. Strict constructionists look to the actual
text of the Constitution or a particular law to answer legal questions, focusing on what the
authors of the law intended at the time it was written. The danger of such an approach is
that an analysis limited to what people thought at the time the Constitution was written
risks getting stuck in the past with views and attitudes that no longer make sense.95 It
also undermines the role of the Constitution, in particular, as a living document with
principles that can be applied well into the future. As a result, strict constructionist views
often pose serious hurdles for women and people of color whose status was very different
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at the time the Constitution was written. A classic example is the infamous Dred Scot96
decision, where the Supreme Court ruled that southern slave owner property interests
trumped the rights of African-Americans because, under a strict reading of the
Constitution, African-American descendents of slaves were neither “persons” nor
“citizens” when the Constitution was ratified. Because the “strict constructionist”
approach can keep individuals stuck in time, it can be used to deny broader protection for
equality and fairness. This approach poses special risks for women by threatening to
undermine their progress in moving beyond old stereotypes and biases.
While Roberts has declined to characterize himself as a strict constructionist, he writes
critically about a perceived expansion of rights not clearly identified in the law. These
views are most clearly reflected in writings authored by Roberts during the Reagan
Administration, primarily in the context of discussing the importance of judicial restraint.
He writes that courts have gone beyond their proper role by creating rights and
protections that have no constitutional basis, and expresses skepticism about rights that
the Court has declared are fundamental. For example, in drafting an article on judicial
activism for Attorney General William French Smith, Roberts characterized the
jurisprudence developed around “fundamental rights” and “suspect classes” as evidence
of judicial intrusion into the legislative sphere.97 He specifically cites the right to privacy
and the right to travel as examples of fundamental rights with no constitutional basis. He
also criticizes the use of suspect classifications – i.e., categories that require a higher or
more rigorous review by courts – beyond the traditional category of race. It is unclear
from these writings where the Attorney General’s views end and Roberts’ views begin.
But implicit in these arguments is a narrow view of the rights guaranteed by the
Constitution, and that view, in and of itself, has important implications for women.
Rights and protections criticized by Roberts as beyond the scope of constitutional
protections have been key to women’s progress. The use of a heightened, tougher legal
standard that requires a more rigorous review of gender-based legal distinctions, for
example, has provided the Court with an invaluable tool to strike down discriminatory or
exclusionary practices that have denied opportunities to women.98 The Court’s
recognition of a right to privacy has afforded women greater control, in particular, over
their reproductive health care decisions. Without these legal tools and protections,
women would lose enormous ground. Thus, it is important to question Roberts
vigorously about his views on strict Constitutional and statutory interpretation,
fundamental rights, and the heightened legal standard of review.
2. Judicial Activism
Another theme in Roberts’ writings is reflected in his views on the proper role of the
courts. His memoranda criticize courts for overstepping their jurisdiction, interfering in
issues properly left in his view to legislatures or states – a criticism frequently referred to
96
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as judicial activism. But the charge of judicial activism often is in the eye of the beholder
– what some view as activist decisions, others may view as decisions firmly supported by
the relevant law. What is disconcerting about Roberts’ record is his support for strategies
to stop court “interference” that seem more designed to limit access to the courts and
preserve state power. For example, he argued in support of a pending Congressional
proposal to strip federal courts of their jurisdiction over school desegregation remedies,
school prayer, and abortion.99 In doing so, he asserts that such a proposal would avoid
court intrusion into issues of local concern. The broader context for the proposal,
however, was that its supporters wanted to allow local jurisdictions greater control over
setting policies in these particularly controversial areas, without the risk of federal courts
deeming their actions unlawful. Thus, in practice, the proposal would have circumvented
the ability of courts, or individuals, to hold states accountable for violating civil rights
and civil liberties. Roberts should be asked to explain his views on judicial activism, and
provide examples where courts have overstepped their bounds. Further, he should
elaborate on specific issues he believes are better left to states or legislatures.
3. States’ Rights, Congressional Power, and Federalism
Another important question crucial to preserving women’s rights involves the balance
courts must strike between the authority of Congress to enact laws, and the autonomy of
states to establish their own laws and operate independently of other states and the federal
government. Questions about a nominee’s views on states’ rights are important to
women because placing limits on Congressional power often means making it tougher for
women to vindicate their rights at the state level. Roberts’ record provides an
inconsistent picture.
In a 2003 case, Roberts criticized his colleagues on the DC Circuit for failing to reevaluate a decision that upheld an Endangered Species Act provision protecting nearly
extinct species. Roberts questioned the analysis used to uphold the regulation, arguing
that Congress’ authority to regulate states under the Constitution’s commerce clause
should be read more narrowly. The impact of Roberts’ views could be far-reaching.
Congress’ power to regulate interstate commerce has been the basis for numerous federal
protections, including environmental, health and safety, women’s rights, civil rights, and
labor standards. Roberts’ arguments to limit Congressional regulatory authority could
undermine efforts to ensure that states adhere to critical standards and protections, not
only pursuant to the commerce clause, but also pursuant to other sources of
Congressional power under the Fourteenth Amendment and the Spending Clause.

99

See Memorandum from John Roberts to Attorney General William French Smith re The
Constitutionality of Proposals to Divest the Supreme Court of Appellate Jurisdiction, September 29, 1981.

National Partnership for Women & Families

35

V.

CONCLUSION

John Roberts’ nomination to the Supreme Court occurs at a critical moment. The
Supreme Court is the final arbiter of constitutional and legal issues of enormous
consequence to all Americans – from civil rights and women’s rights, to access to quality
health care, reproductive rights, religious freedom, civil liberties, health and safety
standards, worker rights, environmental safeguards, and a myriad of other protections.
The Court is closely divided, and the decision about who becomes the next justice on the
Supreme Court will shape the direction of our country for decades to come.
For women, the stakes are particularly high. The Supreme Court has been instrumental in
securing critical protections for women – in the workplace, in the health care system, in
schools and universities, and in many other aspects of everyday life. Because of the
Supreme Court, a woman can hold her employer accountable when she is sexually
harassed by her supervisor, a woman is better able to stop government from interfering
with her private health care decisions, a woman can challenge a health plan’s decision not
to cover certain health care services, and a woman can sue her state employer for
violating the Family & Medical Leave Act. These protections matter to women and
families.
The National Partnership strongly believes that, to merit elevation to the Supreme Court,
a nominee must have a demonstrated commitment to equal justice. But John Roberts
consistently has interpreted laws protecting civil rights and women’s rights restrictively
and in ways that would undermine, if not circumvent, their effectiveness:
• He has urged a restrictive view of Title VII that would make it much harder to
prove employment discrimination claims;
• He has argued against the use of affirmative action to expand opportunities for
women and people of color;
• He has derided concerns about gender-based pay disparities and dismissed
measures that would ensure that women’s work is fairly compensated;
• He has questioned whether gender should stand as a “suspect classification”
deserving of heightened, special review;
• He has argued that equal protection goals for women could be sacrificed for cost
reasons;
• He has tried to limit the application of Title IX and make it harder to hold schools
accountable for sex discrimination;
• He has argued to narrow the ability of individuals to enforce their rights in critical
social welfare programs, like Medicaid;
• He has questioned the existence of a constitutional right to privacy, and argued
that Roe v. Wade should be overruled;
• He has supported efforts to disempower federal courts and strip them of their
jurisdiction on issues of abortion, school desegregation, and school prayer;
• He has urged a narrow view of Congressional power to hold states accountable
for complying with critical civil rights and other protections.
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These views would turn back the clock on critical gains for women and people of color.
Based on a careful review of this record, the National Partnership for Women & Families
concludes that the United States Senate should not confirm John Roberts to serve as a
justice on our nation’s highest court.

National Partnership for Women & Families

37

