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Act

Introduction 
The Family & Medical Leave Act   

 
 

In early 1993, President Clinton signed the Family and Medical Leave 
Act (FMLA), culminating a nearly decade-long struggle to enact 
legislation that would allow people to take time off from work to care 
for their families or themselves. 

 
Before this law was enacted, many American employees were unable to 
take time off from work in family emergencies for fear of losing their 
jobs. In fact, according to the U.S. Bureau of Labor Statistics, in 1990 
only 37 percent of all working women in firms with 100 employees or 
more were eligible for unpaid maternity leave upon the birth of a child. 
In the decades before this law, untold thousands of employees were 
forced to choose between caring for their families or keeping their jobs. 

 
To address this intolerable situation, the FMLA was developed. It 
guarantees that people who work for companies with more than 50 
employees can take up to 12 weeks’ unpaid leave a year to care for a 
newborn or newly-adopted child or for certain seriously ill family 
members, or to recover from their own serious health conditions. 

 
Although this law is relatively straightforward, some employees and 
employers may be unsure about how it actually works. This Guide is 
designed to answer many frequently asked questions about the FMLA. 
It is generally based on the regulations explaining the FMLA issued by 
the U.S. Department of Labor, which enforces the law. 

 
This guide explains the operation of the federal FMLA alone. In many 
cases, however, employees have additional protections against losing 
their jobs—such as protections found in state family and medical 
leave laws, union contracts, or laws that prohibit discrimination on the 
basis of disability. These may provide greater benefits or security than 
the federal FMLA. For example, the FMLA guarantees 12 weeks of 
unpaid leave a year; but state law, a union contract, the 
Americans with Disabilities Act, or an individual employer may 
give an employee a longer period of job protection. (See Questions 
53-55 for more information about other laws that also affect family 
and medical leave.) 

 
To find out how the FMLA, as well as the laws or contracts mentioned 
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above, affect your particular situation, contact a lawyer who specializes 
in employees’ rights, the Labor Department’s Wage and Hour Division, 
(1-866-487-9243), your state labor department, and/or your union. 

 
The Basics   

 
 

  1   When can I take family or medical leave? 
 

n If you are having or adopting a baby; 
n If your child, spouse, or parent has a serious health condition; or 
n If you have a serious health condition, including pregnancy. 

 
The FMLA allows you to take time off (“leave”) without losing your job. 

 

 
 

Definitions: This Guide uses the term “family leave” to mean time off 
to care for another person in your family—a newborn or newly-adopted 
child, or a child, spouse, or parent with a serious health condition. 
“Medical leave” is used to mean time off to seek medical treatment for 
or to recover from your own serious health condition. 

 
 
 

  2   How much leave can I get? 
 

FMLA allows you to take either family leave, or medical leave, or both, 
for up to a total of 12 weeks per year. This means that if you are on 
family or medical leave and not out for more than 12 weeks in a year, 
your job is protected. 

 
 

  3   How do I know if I can take family or medical leave? 
 

Not everyone is covered. There are generally three conditions: 
 

First, your employer must have 50 or more employees on the payroll 
for 20 work weeks during the current or preceding calendar year. 

 
n To determine whether your employer is covered, find out how many 

employees are on the payroll, including those on leave and working 
part-time. 

 
Second, your employer must have at least 50 employees within a 75- 
mile radius of your worksite. 
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Third, you must have worked for your employer for at least 12 months 
and for at least 1,250 hours during the last year. 

 
n If you worked 25 or more hours for 50 weeks in a year, you would 

have worked the required total of 1,250 hours. (Certain special rules 
also apply to teachers and highly paid “key” employees—see 
Questions 45 and 47.) 

 
 

  4   Will I get paid while I’m on family or medical leave? 
 

The FMLA does not require your employer to pay you during leave. 
But if you have any accrued paid annual leave and, in some 
circumstances, accrued paid sick leave, the FMLA gives you the right 
to use that during your family or medical leave. 

 
(See Questions 19-21 and 32-34 for more information about how to use 
accrued paid leave when you are otherwise on unpaid FMLA leave.) 

 
In addition, if male employees get paid while they are on leave because 
of serious health conditions like heart attacks, female employees on 
leave because of pregnancy- or childbirth-related disabilities must get 
paid too, under the Pregnancy Discrimination Act. Under most short 
term disability policies, women are entitled to six weeks paid disability 
for vaginal deliveries and eight weeks for c-sections. 

 
 

  5   What if I need more than 12 weeks off? 
 

Under the FMLA, job protection is limited to absences of up to 12 
weeks in a calendar year. 

 
Again, if your employer gives male employees longer leave for serious 
health conditions, female employees may not be limited to 12 weeks for 
pregnancy- or childbirth-related health conditions, under the Pregnancy 
Discrimination Act. You may also have additional protections from 
state law or your employment contract. 

 
 

  6   What information about FMLA is my employer required to 
give me? 

 
All employers with 50 or more employees are required to post a notice 
about FMLA where employees can see it. Copies of the notice are available 
from the Labor Department’s Wage and Hour Division. (See Question 52 
for information about how to contact the Wage and Hour Division.) 
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If your employer fails to post the notice, you cannot be penalized if you 
don’t give your employer advance notice that you will be needing 
leave. Also, the Labor Department can fine your employer if its failure 
to post the notice was intentional. 

 
In addition, when you request family or medical leave, your employer 
is required to give you information about medical certification and 
other requirements that will apply to your specific leave. 

 
Family Leave 
Caring for a New Baby–for Moms and Dads, Births and Adoption   

 
 

  7   I just found out I’m pregnant! How much maternity leave do 
I get? 

 
Your job will be protected for up to 12 weeks (in any 12-month period) 
if you are on leave either for the medical needs of pregnancy, 
childbirth, and recovery OR to care for your new baby—the two 
components of “maternity leave.” 

 
 

Definitions: Under FMLA, traditional “maternity leave” consists of 
two different kinds of leave: 

 
First, the “medical leave” part of “maternity leave,” which lasts for the 
period of time during which you are physically unable to work due to 
pregnancy, childbirth, recovery, and related medical conditions; and 

 
Second, the “family leave” part of “maternity leave,” which is the time 
you take off not because you need to, physically, but because you want 
to be home with your new baby. 

 
 

The FMLA guarantees you 12 weeks for these two kinds of leave 
combined. Some states and individual employers provide additional leave. 

 
 

  8   I’m having a very difficult pregnancy, and my doctor says I 
may need to take off time BEFORE my baby is born. Can I 
do that without losing my job? 

 
Yes. FMLA covers any pregnancy-related leave that is medically 
necessary. And you can take it when it is necessary medically, 
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intermittently, in chunks of time, or all at once. If you have to be out of 
work due to morning sickness for two weeks in the early part of your 
pregnancy, your job (or an equivalent one) will be protected, and you 
can also take time later in the pregnancy if you need to. 

 
At that time, you will have the remainder of the 12-week FMLA period 
for childbirth and recovery, and to stay home with your new baby. All 
this leave is unpaid, unless you have accumulated sick leave or vacation 
time you can use (or your employer has disability insurance or another 
paid-leave program that covers some or all of your time off). (See 
Questions 19-21 and 32-34 for more discussion of paid leave.) 

 
 

  9   My baby is due in early January, and my company holds a 
big conference that I’m responsible for at the end of May. 
Assuming I need six weeks to recuperate from childbirth 
medically, can I take six weeks off in January and February, 
come back to work through the conference, and then take 
the remaining six weeks in June and early July? 

 
Yes, if your employer agrees. Also, you have to take the non-medically 
necessary part of the leave within one year of the child’s birth. (The 
U.S. Department of Labor interprets this limitation as meaning that you 
must complete the leave within that year.) 

 
 

10 After I’ve recovered from childbirth, I’d like to work part- 
time. Can my family leave be taken by reducing my work- 
week to a part-time schedule? 

 
Only if you and your employer agree may you take your family leave by 

working part-time. If you stayed home full-time for six weeks, you 
might be able to take the remaining six weeks of leave by working half- 
time for 12 weeks—going back to work full-time when your baby is 18 
weeks old. 

 
 

 11 We are adopting a child. Do I get leave, and is it paid or 
unpaid? 
 
Like biological parents, adoptive and foster parents may take up to 12 
weeks of leave to care for a child when she or he comes into your home 
as part of an adoption. (This also applies to a child you recently 
assumed parental responsibilities for, such as a foster child.) 
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Adoptive parents do not have the right under FMLA to use any paid 
sick leave they have accrued to cover part of their unpaid leave when 
they have a newborn. They can, however, use their accrued paid annual 
leave for that purpose. 

 
 

Important note: Under the law, the right to take family leave when a 
child is adopted occurs when the child is “placed” with you. You do not 
have to wait for the adoption to be finalized—often months or even 
years after you first get the baby—to take leave. 

 
 

Adoptive and foster parents have the right to use accrued paid annual 
leave but not accrued sick leave to cover their unpaid family leave 
following the child’s placement. 

 
 

12 We need to take time off from work to complete the home 
study and other legal requirements before our child’s 
adoption is final. Does the FMLA protect our jobs? 

 
Yes. As long as you have not used up your annual 12 weeks, your 
employer must give you unpaid leave for an absence from work that is 
required for the adoption to proceed. 

 
 

13 My husband wants to take leave when the baby comes, too. 
Can he? 

 
Yes, and you can each take up to 12 weeks. You can both take leave at 
the same time; you can overlap your leaves; or you can take them 
consecutively (as long as each parent’s leave occurs within one year of 
the child’s birth or placement for adoption). 

 
 

Exception: If you and your husband both work for the same employer, 
your employer may limit your combined parental leave to 12 weeks 
during a 12-month period. 
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Caring for a Seriously Ill Child, Spouse, or Parent   
 
 

14 How much leave can I take to care for a family member who 
has a serious health condition? 

 
You can take up to 12 weeks of leave during any 12-month period. 

 
 

15 Who counts as “family” when I need to take such leave? 
 

Under the FMLA, “family members” are: 
 

n Your parent; 
n your child, including adult children who are incapable of caring for 

themselves; or 
n your spouse—when they have a “serious health condition.” 

 
 

16 My mother-in-law has just been hospitalized. Can I take 
leave to care for her? 

 
No. You have the right to take leave only to care for someone who is a 
biological or adoptive parent or acted as your parent when you were a 
child. 

 
 

17 What kind of “serious health condition” must my family 
member have for me to get leave? 

 
If your family member is hospitalized, that counts as a serious health 
condition under the FMLA. It is also a serious health condition if your 
family member has a serious physical or mental condition that involves 
continuing treatment by a health care provider. 

 
 

Definition: In general, if your family member is incapacitated for more 
than three consecutive days, has gone to see a doctor or other health care 
provider at least once, and is under a regimen of continuing treatment by 
the health care provider, she or he is considered to have a condition that 
“involves continuing treatment by a health care provider,” and is thus 
protected under the FMLA even if no hospitalization is involved. 
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In some circumstances, a condition that doesn’t last more than three days 
or that doesn’t require actual doctor’s visits may qualify. If you are 
unsure, consult the Labor Department and an attorney. (See Question 52.) 

 
 

The following are examples of conditions generally considered 
serious: heart conditions, strokes, back conditions, injuries caused by 
accidents, pregnancy and related conditions such as miscarriages and 
morning sickness, cancer, asthma, pneumonia, diabetes, epilepsy, serious 
infections, Alzheimer’s, and arthritis. But this list is not exhaustive; many 
things not on this list are serious health conditions, too. 

 
 
 

18 I need a few hours every week to take my father, who is 
recovering from a stroke, to physical therapy. May I take that 
time as part of my family leave? 

 
Yes. Family leave may be taken intermittently when medically 
necessary. You may take leave in blocks of time—such as several 
hours, a half day, a day, a week, four weeks or 12 weeks—to care for a 
family member with a serious health condition. If you are going to need 
intermittent leave regularly, your employer may require you to transfer 
temporarily to another position that has the same pay and benefits but is 
better suited to recurring periods of leave. 

 
Using Vacation or Sick Leave to Care for a Family Member   

 
 

19 My employer offers two weeks of paid vacation (called 
“annual leave”). May I use my paid vacation as family leave? 

 
Yes. You may use any paid vacation or annual leave you have accrued 
as part of your family leave. The paid vacation, personal or other leave 
will then count against the 12 weeks you are entitled to under FMLA. 

 
 

Example: If you choose to use two weeks of paid vacation for family 
leave, you are then entitled to an additional 10 weeks of unpaid leave. 

 
 

20 My employer offers two weeks of paid sick leave. Can I use 
my paid sick leave as family leave? 
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Probably. If your employer normally allows use of sick leave for such 
purposes, you undoubtedly can use your accrued paid sick leave for 
family leave (your employer may even require you to use it). Some 
states require employers to allow employees to use their sick leave to 
care for sick family members. Check your employment contract or 
manual or with your human resources department to determine if you 
can use your accrued paid sick leave for this purpose. 

 
 

21 I would like to take my paid vacation first, and THEN take 12 
weeks of unpaid leave. But my employer wants me to use up 
the accrued paid leave as part of my family leave. Must I use 
my paid leave as family leave? 

 
Yes. In general, your employer may count your paid vacation leave as 
part of your 12 weeks of family leave. Of course, your employer does 
not have to insist on this. 

 
Medical Leave 

 

 
Taking Leave for Your Own Serious Illness   

 
 

22 When can I take time off if I become seriously ill? 
 

You may take medical leave when you are unable to perform your job 
duties because of a “serious health condition.” 

 
 

Definition: The same definition of “serious health condition” used for 
family members applies here. (See Question 17.) 

 
 

23 I have to receive chemotherapy once a month and am too ill 
to work for a few days after each treatment. Can I use 
medical leave? 

 
Yes. As with family leave, medical leave may be taken 
intermittently—days or weeks or even hours at a time—if it is 
medically necessary. If your illness involves a planned medical 
treatment that occurs on a regular schedule, your employer may require 
you to transfer temporarily to another position, with the same pay and 
benefits, that is better suited for recurring periods of leave. 
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24 I recently took 12 weeks off to care for my sick husband. Am 
I entitled to any more leave if I am temporarily too ill to 
work? 

 
No. Under the FMLA, you are entitled to a total of 12 weeks of family 
and medical leave in a year. 

 
 

25 What if I am too sick to return to work—can my employer 
force me to come back to work once my leave expires? 

 
No. If your serious health condition requires you to stop working 
altogether, you cannot be forced to return. But note that once you end 
your employment, your former employer has no obligation to provide 
benefits. Your employer is, however, probably required (under the 
Consolidated Omnibus Budget Reconciliation Act of 1986 or 
“COBRA”) to offer you the opportunity to continue your health 
coverage, provided you pay the full cost. 

 
 

26 I recently suffered a back injury that makes it impossible for 
me to do my usual job, which requires a lot of lifting. My 
boss wants me to continue working at a different position 
that requires only “light duty,” but I want to recuperate 
completely from my injury before I return to work. Can my 
boss make me return to work if he accommodates my 
injury? 

 
No. Under the FMLA, if you cannot perform your job because of a 
serious health condition, you are entitled to up to 12 weeks of leave; 
you are not required to accept another job that is not equivalent during 
that time. 

 
Medical Certification Requirements   

 
 

27 To take leave, do I have to prove that I have a serious health 
condition or that my family member has a serious health 
condition and needs my care? 

 
If you are taking medical leave for yourself or family leave to care for a 
family member with a serious health condition, your employer may 
request certification by a doctor or other health care provider. 
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28 What must be in the medical certification? 
 

The certification must include: 
 

n a description of the serious health condition; 
n the date that the condition began or treatment became necessary; and 
n the expected duration of the condition or treatment. 

 
A sample medical certification form is available from the Labor 
Department’s Wage and Hour Division. (See Question 52 for 
information on how to contact the Wage and Hour Division.) 

 
 

29 What happens if my employer doesn’t believe my doctor’s 
certification? 

 
If your employer doubts your certification, she or he may require you to 
get a second opinion from a health care provider she or he chooses. If 
the second opinion differs from the first opinion, then you and your 
employer must agree on a third health care provider to supply a third 
opinion. You and your employer must accept the third opinion as final. 
The employer pays for the second and third opinions. 

 
 

30 What happens if I don’t provide the medical certification? 
 

If it is requested by your employer and you don’t provide the 
medical certification, your absence is not protected by the FMLA. 
This means that your employer has the legal right to fire you for that 
absence (unless some other law, or your collective bargaining 
agreement, applies). 

 
 

31 Do I have to get a medical release to come BACK to work? 
 

Before you return to work, your employer may require you to 
submit a medical release from a health care provider showing your 
ability to work. 
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Using Vacation or Sick Leave During Your Own Serious Illness   
 
 

32 I have accrued four weeks of paid sick leave, and two weeks 
of paid annual leave. May I use these so that I can be paid 
for part of my (otherwise unpaid) medical leave? 

 
Yes. Even if your employer doesn’t want to pay you during this leave, 
you may insist that your accrued paid sick and annual leave be used. 
But recognize that the paid leave also will count against the 12 weeks 
of unpaid leave you get under FMLA. 

 
 

Example: If you had a heart attack, had to recuperate at home for 12 
weeks, and had accrued 4 weeks of paid sick leave and 2 weeks of paid 
annual leave, you could use your sick and annual leave to cover six of 
the 12 weeks. The remaining six weeks of leave would be unpaid. In 
that case, you would not be entitled to 12 weeks of unpaid leave under 
FMLA followed by the six weeks of accrued leave. 

 
 
 

33 I’ve had a major illness this year, and would like to take the 
paid sick leave and vacation that I’ve accrued first, and 
THEN take 12 weeks of unpaid leave. But my employer 
wants me to use up my accrued paid sick and annual leave 
as part of my medical leave. MUST I use my paid leave as 
medical leave? 

 
Yes. In general, your employer may count your paid sick and vacation 
leave as part of your 12 weeks of medical leave. 

 
Of course, your employer does not have to insist on this. And note that 
your employer may not discriminate against pregnancy by counting 
paid leave against unpaid leave for pregnancy and childbirth but not for 
other health conditions. 

 
 

34 My 75-year old mother, who lives out of town, has recently 
suffered a stroke and is in the hospital. I’m planning to take 
a week’s vacation to care for her, organize her financial 
affairs, and find her a home health care provider so that she 
can recuperate at home. I’m worried that she will have more 
health problems in the coming year, so I don’t want to use 
any of my 12 weeks of family medical leave now. But if I tell 



  

my employer WHY I’m taking this vacation week, he’ll count 
it against my 12 weeks of FMLA leave. Do I have to tell him 
why I’m taking this vacation? 

 
No. You have no legal obligation to disclose the purpose of your trip. 
(You do, of course, have to comply with the usual rules about taking 
vacation, including getting advance approval if that’s usually required.) 

 
But if your employer finds out that you used your vacation for family 
leave, he can retroactively designate it as such and count it against your 
12-week total. However, the employer has to do so within a couple of 
days of finding out the reason for your trip. 

 
And there may be good reason for you to designate this vacation time as 

family medical leave. As long as you provide the notice required under the 
FMLA, your employer will not be able to cancel your vacation. And 

using FMLA time will protect you if your mother’s condition worsens, 
and you end up having to stay more than one week—your employer will 
not be able to argue that you are not entitled to that additional leave 
because you failed to give adequate notice under the FMLA. 

 
How the FMLA Protects Your Job & Health Insurance 

 
 

35 Will I get my job back when I return to work after taking 
family or medical leave? 

 
When you return to work, your employer must give you either the same 
job you had before you left, or a position that has equivalent benefits, 
pay, working conditions, and seniority. 

 

 
Exception: If your job would have been eliminated or downgraded, or 
you would have been laid off if you had not taken leave, then you would 
not be entitled to the same or an equivalent position when your leave is 
over. There is also an exception for highly compensated employees. (See 
Question 47.) 
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36 What happens to my health insurance while I am on family 
or medical leave? 

 
Your employer must continue to pay for your health insurance coverage 
during your leave as she or he normally would. If you usually 
contribute to your health insurance plan, you may be required to 
continue making your usual payments while you are on leave. 

 
 

37 When can my employer stop making health insurance 
payments? 

 
If you don’t return to work after 12 weeks, your employer can stop 
making health insurance payments on your behalf. Even before that, if 
you tell your employer that you do not intend to return to work 
following your leave, your employer can stop making those payments. 
Also, if your job is eliminated while you are on leave, your employer 
can stop making health premium payments at the point at which your 
employment would have been terminated. 

 
If your employer stops making these payments, you become eligible for 
your health insurance to be covered through “COBRA”—under which 
you can choose to remain part of your employer’s group health plan if 
you pay the entire premium payment yourself. 

 
 

38 What happens to my health insurance if I don’t return from 
leave? 

 
If you don’t return from leave, your employer may require you to 
pay back the money paid to maintain your health insurance during 
your leave. 

 
 

Exception: If the reason you do not return to work is your own or 
your family member’s serious health condition or other circumstances 
beyond your control, your employer cannot collect these health 
insurance premiums from you. 

 
Example: If your spouse is transferred to a job in another city while 
you are on leave, that is considered to be a circumstance beyond your 
control. 
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39 Will taking family and medical leave affect my seniority? 
 

No. When you return to work, you are entitled to the same seniority 
you had before you went on leave. However, you are not entitled to 
earn seniority during your leave. 

 
 

40 Will taking family and medical leave affect my other 
benefits? 

 
Yes and no. During leave, your employer has no obligation to continue 
to give you any benefits other than health insurance, and those benefits 
thus may be discontinued during your leave. 

 
But when you return to work, your employer must give you the same 
benefits you had before you went on leave. These benefits must be 
resumed without your having to re-apply or meet any new criteria. 

 
 

Example: If your employer pays for your life insurance policy, then 
she or he is required to provide that same life insurance policy with the 
same level of coverage when you return to work. 

 
 

Your employer may choose to continue payments for life insurance or 
other benefits while you are on leave and recover the costs from you at 
a later date. 

 
You are not entitled, however, to accrue benefits during your leave. 

 

 
Requirements for Notifying Your Employer 

 
 

41 How much notice should I give my employer when I am 
planning to take family or medical leave? 

 
If you know ahead of time that you will be taking leave for a new child, 
or for a planned medical treatment for yourself or a family member, 
you are required to give your employer 30 days’ advance notice. In the 
case of a planned medical treatment, you must try to schedule medical 
treatment when it will not unduly disrupt your employer’s business. 

 
If the nature of a health condition makes advance notice impossible, 
you must request leave from your employer as soon as practicable. In 
an emergency situation—for example, if your child is hit by a car—you 
still have to give your employer notice as soon as you can, generally 
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within one to two working days of taking leave. Even if your employer 
has a requirement of advance written notice, it can’t be applied to 
prevent your taking leave in an emergency. 

 
 

42 What must I say in my notice? 
 

You must give enough information for your company to know that the 
leave is for birth or adoption, your own serious health condition, or the 
serious health condition of your child, spouse, or parent. There are no 
magic words required—your company is supposed to know when the 
FMLA applies. And you don’t have to give detailed personal 
information (although your employer may request more information 
through the medical certification—see Questions 27-31 ). 

 
But to play it safe, it doesn’t hurt to mention that you want leave under 
the “FMLA”—so that your employer can’t say she or he didn’t know 
you were requesting FMLA leave. 

 
 

43 What happens if I don’t give the required notice? 
 

If you fail to give your employer enough notice and don’t have a reasonable 
excuse, your employer can delay the start date of your leave. This can cause 
you to miss the leave altogether, if the emergency is short-lived. 

 
 

44 My employer has a policy that anyone who is on family or 
medical leave must check in every four weeks and let her 
know how we are doing and whether we still plan to return 
to work following our leave. Is this legal? 

 
Yes. Your employer may require an employee on FMLA leave to report 
periodically on her status and intent to return to work. However, your 
employer may not do this in a discriminatory way—for example, by 
requiring only women who are on leave following childbirth to check 
in, based on his belief that they will probably change their minds about 
returning to work. 

 
Does the FMLA Apply to Everyone? 

 
 

45 I am a teacher. Is my school required to provide leave? 
 

Yes. Teachers and other instructors are eligible for family and medical 
leave if they meet the other requirements. 
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However, in some circumstances, limits may be placed on when 
teachers can return from leave to avoid disruptions in the school year. If 
you are scheduled to return from leave during the last few weeks of an 
academic term, you may have to extend your leave through the rest of 
the term even though you might be ready to come back sooner. During 
this period, however, the time you take off does not count against your 
12-week a year FMLA entitlement. Your employer still must continue 
your health benefits, and your job (or an equivalent one) is still 
protected. (Your school or school board may have specific policies on 
the mechanics of how you will be restored to an equivalent position.) 

 
If you need leave on a regular basis over a period of time because of a 
planned medical treatment (e.g. chemotherapy treatments) and the leave 
will take at least 20 percent of your work time during that period, your 
employer may require you to choose either to take leave for that whole 
block of time, or to transfer temporarily to another position with equal 
pay and benefits that is better suited to recurring periods of leave. If 
you choose to take a block of leave, all of the time you are off will 
count against your 12 weeks of FMLA leave. 

 
 

46 What if I work for the government—federal, state, or local? 
 

The FMLA covers all local, state and federal government agencies, 
regardless of the number of employees. But like employees of private 
companies, government employees have to work at a worksite that has 
50 or more employees within 75 miles, and to have worked for the 
employer a minimum of 1250 hours over the last year. (See Question 3 
for more information on these “eligibility requirements.”) 

 
Currently, the federal courts are split on whether or not the 11th 
amendment shields state employers from damages under the FMLA. 
Some states have their own laws which protect state employees and 
some states have explicitly waived immunity to expressly permit 
employees to sue them for damages in the federal court. Please see our 
website www.nationalpartnership.org for more information on this. 

 
Employees of the U.S. House of Representatives and Senate are also 
covered, if they have worked for their employer at least 1,250 hours 
and 12 months. In the Congress, FMLA is administered by the Office 
of Compliance. 
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47 I am a top executive at my company. Does FMLA still apply 
to me? 

 
In part. If you are among the highest-paid ten percent of employees in 
your organization, your employer may not have to keep your job or a 
similar position open for you. But before your employer can deny you 
leave, she or he must show that guaranteeing you your job would cause 
substantial economic harm to the organization. And you must be told in 
advance that your job may not be open when you return. Whatever 
happens on your return, your employer must maintain your usual health 
insurance coverage while you are on leave. 

 
 

What Should I Do If My Employer Violates My Rights 
Under the FMLA? 

 
 

48 What should I do if my employer denies my request for 
family or medical leave? 

 
First, make sure that you have complied with your obligations under 
FMLA: 

 
n that you have given your employer clear notice, enough in advance; and 
n that you have provided any required medical certification. 

 
Second, make sure that your employer knows that you are relying on the 

FMLA. Give your employer a copy of the National Partnership for 
Women & Families’ fact sheet on the FMLA. Fact sheets are also 
available from the Labor Department. (See Question 52 for information 
about how to contact the Wage and Hour Division.) 

 
If this still doesn’t work, and you believe you are entitled to leave, 
contact your regional office of the Labor Department’s Wage and Hour 
Division to file a complaint. You can file a complaint by phone, by 
mail, or in person. 

 
Most problems like this have been resolved simply, by a phone call 
from the Labor Department to the employer. 
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If the problem is not resolved, the Labor Department may sue your 
employer on your behalf. Before doing that, the Department will 
investigate your complaint. That investigation may include a review of 
your employer’s records and books, as well as other steps needed to 
resolve your complaint. 

 
If you don’t get immediate results, consider hiring a lawyer who is 
familiar with employees’ rights to help you. 

 
 

49 What should I do if I take family or medical leave but am told 
I have no job when I try to return to work? 

 
If your employer is aware of the FMLA, and still refuses to reinstate 
you to your job or an equivalent one, file a complaint with the Wage 
and Hour Division immediately. 

 
Again, if you don’t get immediate results, consider hiring a lawyer who 
is familiar with employees’ rights to help you. 

 
 

50 Can I sue my employer in court if I don’t get my rights under 
the FMLA? 

 
Yes. If you believe that your rights under the FMLA have been violated, 
you can sue your employer in federal or state court. Generally, you 
must bring the suit within two years of the violation of your rights 
(three years if the violation is willful). 

 
 

Exception: If the Labor Department files a lawsuit on your behalf, you 
can no longer file your own suit. 

 
 
 

51 What penalties does my employer face for not giving me 
leave or my job back? 

 
If your rights are violated, you may get: 

 
n your job back; 
n up to double your lost wages and benefits; and 
n your legal fees and costs. 
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52 Where can I get more information about enforcing my FMLA 
rights? 

 
To get more information about enforcing the FMLA, call or write: 

 
U.S. Department of Labor 
Wage and Hour Division 
200 Constitution Ave., N.W. 
Washington, D.C. 20210 
(866) 487-9243 toll-free 

 
Or call your regional office of the U.S. Labor Department, Wage and 
Hour Division. 

 
The Wage and Hour Division has written materials about FMLA, 
including copies of the law itself and of the regulations, which you can 
get for free. These and other helpful materials are available on the 
Labor Department’s web site at www.dol.gov/dol/esa/fmla.htm. 

 

 
Other Laws 

 
 

53 What if my state offers 16 weeks of family and medical 
leave—can I take leave for 16 weeks a year instead? 

 
Yes. The federal FMLA sets the minimum standard—12 weeks’ unpaid 
family and medical leave. If your state has a more generous law than 
FMLA, you can take advantage of the more generous provisions, too. 

 

 
 

Example: The District of Columbia offers eligible employees 16 weeks 
of family leave and 16 weeks of medical leave over a 24-month period. 
So if you work in D.C., you can take 16 weeks of family leave in one 
year—that’s covered by the D.C. law—and then, in the following year, 
you can take 12 weeks of family leave under the federal law. 

 
 

As of August 1994, 34 states had some type of leave guarantee. To find 
out more about your state’s laws, contact your state labor department. 

 
 
 
 
 
 
 

20 Other Laws 



  

54 Under our union contract, my employer already provides 16 
weeks of PAID medical leave. But if FMLA is the law, may my 
employer refuse to pay me during my leave, and give me 
only 12 weeks? 

 
No. The FMLA was created as a minimum standard. It does not 
diminish your employer’s obligation to comply with any benefit plan or 
collective bargaining agreement that provides more generous family 
and medical leave benefits than the FMLA itself provides. 

 
 

55 I recently suffered a stroke, and my doctor tells me that my 
rehabilitation will take several months; with the time I 
already spent in the hospital, this means that I will be out of 
work for at least sixteen weeks. Is my job protected? 

 
The FMLA provides job security for only twelve weeks. However, you 
may also have additional protections under state law, the Americans 
With Disability Act, or from your employee contract. For more 
information on the ADA, please visit the Department of Justice’s ADA 
home page at http://www.usdoj.gov/crt/ada/adahom1.htm. 

 
For More Information 

 

 
Please visit our website, www.nationalpartnership.org, or email us at 
info@nationalpartnership.org for more information on the Family & 
Medical Leave Act. 
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